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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9648. 


Lewis R. Thompson, Leonard E. Fagley, Emma R. Fagley, 

Appellants, 

v. 

J. Esther Rector, Elmer R. Cramer, Paul L. Geddes, and 
C. J. Young and Lane Pastor, a partnership, t/a 
Young and Pastor, Appellees. 


Appeal from the District Court of the United States for 

the District of Columbia. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal from an order of the District Court 
of the United States for the District of Columbia. 

Plaintiffs (appellees) filed a complaint against defend¬ 
ants (appellants), not set out in the appendix, and sub¬ 
sequently filed an amended complaint, for reformation of 
a chattel deed of trust, appointment of trustee to foreclose, 
and a receiver (App. 2, et seq.). Defendants filed an an- 
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swer to the original complaint, not set out in the appendix, 
and subsequently filed an amended answer to the original 
complaint and counterclaims (App. 6-11), and thereafter 
filed an answer and counterclaims to plaintiffs’ amended 
complaint on the grounds of breach of contract and fraud 
(App. 11-12). 

A trial was had by the Court without jury, and the 
Court signed findings of fact and conclusions of law (App. 
13) and an order that, among other things, denied de¬ 
fendants’ counterclaims and dismissed their third party 
complaint (App. 14). It is from this order that the in¬ 
stant appeal is taken. 

The jurisdiction of the District Court of the United 
States for the District of Columbia is governed by Title 11, 
Sec. 306, District of Columbia Code, 1940 edition, and the 
jurisdiction of this Court to review the order or judg¬ 
ment in question is governed by Title 17, Sec. 101, of said 
Code. 


STATEMENT OF CASE. 

Plaintiffs (appellees) and defendants Fagley (appel¬ 
lants) entered into a written agreement on February 7, 
1946, for sale by appellees to appellants Fagley of a room¬ 
ing, boarding, and restaurant business, known as the 
Powell Hotel, and conducted on premises 1738-44 M Street, 
- N. W., Washington, D. C., through business brokers Young 
and Pastor (third party defendants-appellees). (App. 146, 
147) Thereafter another contract for the same purpose 
was entered into February 27, 1946, between plaintiffs and 
said defendants Fagley and in addition one Thompson (all 
appellants herein), into which w’as merged the contract of 
February 7, 1946, and which conveyed, among other things, 
a restaurant business, for the price of $35,000. (App. 145, 
146) 

Appellees Rector, Cramer, and Geddes had purchased the 
same business from one Thomas Powell on or about De¬ 
cember 10, 1945 (App. 22) at the price of $23,500 (App. 
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38). Powell had previously operated a rooming and board¬ 
ing and restaurant business on the premises, but his restau¬ 
rant license and other licenses had expired October 31, 
1945, and he had applied for renewal thereof (App. 98, 
99, 153, 154). The fact of expiration of licenses was un¬ 
known to appellants previous to the purchase and for a 
long time thereafter (App. 47, 50, 51). 

In the contract of February 27, 1946, supra, among other 
things, was a provision guaranteeing a restaurant license 
to defendants. 

Mrs. Fagley, one of the defendants, and Mr. Thompson, 
another defendant, had for many years been engaged in the 
restaurant business in Pennsylvania, and believed there 
was a bright future for a restaurant business at the Powell 
Hotel. (App. 124). 

In the negotiations for the sale of the business, plain¬ 
tiffs and their brokers represented to defendants that al¬ 
though plaintiffs were not operating a restaurant at the 
moment, they had the necessary equipment and licenses 
to operate same, and as soon as defendants purchased, they 
would have the licenses transferred to them. (App. 31, 
32, 47, 124). 

Also plaintiffs and the brokers represented to defend¬ 
ants that there was a great deal of outside restaurant busi¬ 
ness to be had from the employees of the large govern¬ 
ment offices at Connecticut Avenue and M Street. (App. 
45, 47, 124) 

Prior to the signing of the contract, plaintiffs showed 
defendants what purported to be restaurant licenses posted 
on the wall over the mantel piece in the lobby of the 
hotel in back of the office counter (App. 45, 46), which 
defendants learned later were not licenses at all, but 
merely an expired license and a receipt for fee for re¬ 
newal of same. (App. 23) The receipt had printed on the 
bottom of it “This is a receipt, not a license”, but these 
words were covered over by the previous year’s license 
(App. 127). 
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Between the time of the original contract (February 7) 
and the time of the final contract (February 27), plain¬ 
tiffs knew they had no licenses of any kind (App. 23, 25- 
27, 34-37). On February 13, 1946, they made application 
for and received occupancy permits (not licenses) to do a 
rooming, boarding, and restaurant business at 1738-44 M 
Street ^(App. 266-28, 155, 156), and on February 13, 1946, 
they made application for licenses for rooming and board¬ 
ing house businesses (App. 164-167), but did not disclose 
this information to defendants (App. 27-29, 33). 

During the period of plaintiffs’ owmership of the busi¬ 
ness, namely, from about December 10, 1945, to March 1, 
1946, various inspectors from the Health Department 
had come through the hotel, and ordered certain work to 
be done, more particularly for the operation of the restau¬ 
rant business (App. 32-34, 38), but plaintiffs did not dis¬ 
close this information to defendants (App. 27-29, 33). 

On February 19, 1946, 12 days after they had signed 
the original contract, and before they signed the final con¬ 
tract of February 27, 1946, plaintiffs received notice from 
the Health Department of w’ork to be done before a restau¬ 
rant could be operated in the premises (App. 16S, 38, 106- 
108), although apparently a restaurant was being operated 
(App. 86, 87, 163). 

Shortly after the contract of February 27, 1946, defend¬ 
ants received the rooming and boarding house licenses, 
endorsed by plaintiff Rector (App. 49). After defendants 
went into possession, an inspector of the Health Depart¬ 
ment called at the premises, to see if required w^ork had 
been done, and informed Faglev that there was no license 
to operate a restaurant business, and that certain work 
would have to be done (App. 50, 51). Fagley then went 
to the Health Department, where he was shown the copy 
of notice of changes that was personally served on plain¬ 
tiff Cramer and on Powell February 19, 1946, and in his 
presence a copy of the notice was made from the file, 
bearing a notation that the original was handed to Mr. 
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Powell by Inspector Mills (App. 168, 106, 107). Mr. 
Powell had continued to live at the premises after the 
sale to plaintiffs (App. 38). 

Fagley then communicated this information to plaintiff 
Cramer, who told him in effect that the Health Depart¬ 
ment did not know what it was talking about, that the 
plaintiffs had guaranteed to secure licenses for rooming, 
boarding, and restaurant business, and transfer them to 
defendants, and the licenses were hanging on the wall 
(App. 51). This satisfied Fagley, and he thought the in¬ 
spector was in error. (App. 51). 

About June, 1946, the inspector called at the premises 
again, and convinced Fagley that there was no license in 
effect to operate a restaurant on the premises from Novem¬ 
ber 1, 1945 to October 31, 1946 (App. 51), and for the 
first time Fagley discovered, on going to the License Bu¬ 
reau, that the paper held out by plaintiffs as a restaurant 
license w r as only a receipt for a deposit of $15 toward a 
license, and was not a license (App. 64), and made no more 
payments on the second trust (App. 51). 

On August 24, 1946, after defendants had made applica¬ 
tion for a restaurant license, they were handed a notice 
of changes to be made in the kitchen and restaurant, sub¬ 
stantially those in the notice given plaintiffs February 19, 
1946 (App. 168). 

After defendants applied for a restaurant license, they 
called in several contractors to give estimates of the cost 
of the changes required by the Health Department (App. 
52, 53, 56, 57) 

Defendants making no further payments on the second 
trust, and the second deed of trust containing no named 
trustee, plaintiffs filed an action to appoint a trustee for 
the purpose of carrying out the terms of the trust and 
for other relief. Later the complaint was amended (App. 
2-5). 

Defendants answered that they were not in default, and 
counterclaimed, among other things, that plaintiffs were 
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indebted to them, because they failed to deliver certain 
licenses as required by the contract of February 27, 1946, 
causing them $8000 damage, representing cost of certain 
repairs and alterations necessary to secure the license, and 
claimed the right to withhold payment until their dam¬ 
ages were satisfied (App. 6-11, 11-13). Also defendants 
made the brokers Young and Pastor third party defend¬ 
ants on account of their participation in plaintiffs’ fraud. 

At the conclusion of the trial, in an oral discussion of 
his ruling, previous to presentation of any findings, con¬ 
clusions, or judgment, the trial judge said: 

“Furthermore, with respect to license, it does ap¬ 
pear from the evidence that the plaintiffs had some 
consciousness of a duty to furnish the license or li¬ 
censes, because between the time when they accepted 
the proposal to sell and when the final transaction 
was concluded, they applied for a license. But, even 
so, there is no evidence here which would justify the 
Court in making any findings against the plaintiffs for 
damages. The only rule that I know of that would 
cover the matter, and certainly the rule which pre¬ 
vails in the District of Columbia, is that the measure 
of damage would be the difference between the value of 
the bargain with the license and the value of the 
same bargain without the liense. There has been no 
evidence to help the Court in that regard.” (App. 144, 
145) 

Defendants had endeavored to prove the work that was 
required and the cost of qualifying the premises for a 
retsaurant license, but on objection of opposing counsel, 
they were prevented by the Court from so doing. (App. 
112, 114, 115, 84, 85) 

Appellants wish to note that although error was com¬ 
mitted by the trial court in disallowing all their defenses 
and counterclaims, they are limiting their appeal to the 
failure of the Court to allow them damages for the work 
and repairs necessary to conform the premises to the 
requirements of the Health Department in order to obtain 
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a restaurant license as guaranteed by plaintiffs, and the 
court’s improper view of the measure of damage; refusal 
of the Court to allow secondary evidence to show that the 
Health Department had required substantially the same 
work of plaintiffs in February, 1946, as it required of de¬ 
fendants in August, 1946; refusal of the Court to allow 
defendants to make proof of their damage, and refusal of 
the Court to find for defendants despite plaintiffs’ unclean 
hands. 


STATUTES AND RULES INVOLVED. 

District of Columbia Code, 1940 edition, Title 47, sec. 

2327, par. (c): 

“(c) Owners or managers of * * * restaurants * * * 
shall pay a license fee of $15 per annum * * *. With¬ 
in the meaning of paragraph (c) of this section, a 
restaurant shall be any place where food or refresh¬ 
ments are served to transient customers to be eaten 
on the premises where sold.” 

District of Columbia Code, 1940 edition, Title 47, sec. 

2345: 


“The commissioners are further authorized and em¬ 
powered to make any regulations that may be neces¬ 
sary in furtherance of the purpose of this chapter and 
to revoke any license issued hereunder when, in their 
judgment, such is deemed desirable in the interest of 
public decency or the protection of lives, limbs, health, 
comfort, and quiet of the citizens of the District of 
Columbia, or for any other reason they may deem 
sufficient.” 

Regulations adopted by the Board of Commissioners 
of the District of Columbia April 1, 1942, to govern the 
establishment and maintenance of restaurants, delicatessens 
and catering establishments in the District of Columbia: 

Section 1. Definitions: The following definitions 
shall apply to the interpretation and enforcement of 
these regulations. 
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A. Restaurant: The term “restaurant” shall mean 
a place where food, drinks or refreshments are sold 
or prepared and sold to persons to be consumed on 
the premises where sold; provided, however, that this 
definition shall not be interpreted to include boarding 
houses and private homes. 

Section 2. Approval by the Health Officer: No 
license to operate or conduct a restaurant, delicatessen 
or catering establishment within the District of Co¬ 
lumbia shall be issued unless the Health Officer shall 
certify that these regulations have been complied with 
and that each restaurant, delicatessen or catering 
establishment is provided with conveniently located 
separate toilets for male and female employees. 

Section 3. Sanitary Requirements: The following 
sanitary regulations shall apply to all restaurants, 
delicatessens and catering establishments: 

A. Floors: The floors of all rooms in which food 
or drink is stored, prepared or served, or in which 
utensils are washed, shall be of such construction as 
to be easily cleaned, shall be smooth, and shall be kept 
clean and in a safe and sanitary condition. In the 
case of all new establishments, the kitchen floors shall 
be constructed of a material impervious to water and 
shall be provided with adequate and sufficient sewer 
drains to permit thorough cleansing. 

B. Walls and Ceilings: Walls and ceilings of all 
rooms in which food or drink is stored, prepared or 
served or in which utensils are washed or stored, shall 
be kept clean and in a safe and sanitary condition. 
The walls of all rooms in which food or drink is pre¬ 
pared or utensils are washed shall have smooth, wash¬ 
able surface and shall be finished in a color sufficiently 
light to permit at least 70% reflectance. In the case 
of all new establishments, all rooms in which food or 
drink is prepared or served or in which utensils are 
washed, shall have a clear ceiling height of not less 
than seven (7) feet. 

D. Ventilation: All rooms in which food or drink 
is prepared, or in which utensils are washed, shall be 
provided with facilities for at least eight air changes 
per hour; and in no case shall recirculation of air be 
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permitted. All rooms in which food or drink is served 
shall be provided with facilities for at least five air 
changes per hour and not more than 50% recircula¬ 
tion of air shall be permitted. All cooking units shall 
be hooded and vented to the outside air bv forced 
draft; provided, however, that this latter requirement 
shall not apply to simple bread toasters and coffee 
urns. 

H. Construction and Location of Utensils and 
Equipment: All eating and cooking utensils and all 
show cases and display cases, or windows, counters, 
shelves, tables, refrigerating equipment and other 
equipment shall be so constructed and so located as 
to be easily cleaned and shall be kept clean and in a 
safe and sanitary condition. In new* establishments 
or in establishments where new installations of equip¬ 
ment are made, a minimum of thirty (30) inches of 
working space shall be provided between counters, 
back bars and work tables wherever located. 

Xo cooking unit of any kind shall be permitted to be 
placed or located in any bay window. 

Shelves shall be constructed at least one-half (}4) 
inch from wall, unless tightly stripped to eliminate all 
cracks. 

I. Dishwashing Facilities: In all restaurants and 
catering establishments where diswashing is done by 
other than mechanical means, a three compartment 
sink shall be provided, each sink having dimensions of 
not less than 16' x 16' x 14" and equipped with run¬ 
ning hot and cold water, with drainboard of material 
impervious to moisture affixed to each end of this unit. 
In addition, facilities shall be provided to secure steri¬ 
lization of all common eating and drinking utensils. 

L. Storage and Handling of Utensils and Equip¬ 
ment: After cleansing and sterilizing treatment, no 
utensil shall be stored, except in a clean dry place, pro¬ 
tected from flies, dust or other contamination, and no 
utensil shall be handled except in such a manner as 
to prevent contamination, so far as practicable. Single¬ 
service utensils shall be purchased only in sanitary 
containers and shall be stored therein in a clean drv 
place until used. 
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Kitchens shall not be used for the storage of other 
than food products and kitchen or cooking or eating 
utensils and equipment in use. 

X. Storage and Display of Food and Drink: All 
food and drink shall be so stored and displayed as to 
be protected from dust, rodents, flies, vermin, handling, 
droplet infection, over-head leakage and other con¬ 
tamination. All catering establishments shall provide 
adequate and suitable facilities for the transportation 
of foods from the place of preparation to the place 
of service. 

The containers from which flour, sugar and other 
similar food products are dispensed in daily usage 
shall be provided with tight-fitting tops and shall be 
so constructed as to protect the contents from dust, 
dirt, insects and other contamination. 

P. Refrigeration : All perishable food or drink shall 
be kept at or below 45 degrees F. except when being 
prepared or served. Waste water from refrigeration 
equipment shall discharge into an open sink or drain 
properly trapped and sewer connection; provided, that 
where sewer connections are not available, clean ade¬ 
quate and water-tight drip pans shall be provided. 

T. Toilets: Every restaurant, delicatessen and 
catering establishment, where male and female help is 
employed, shall be provided with separate toilet fa¬ 
cilities for such male and female employees. Floors 
and walls of toilets shall be of non-absorbent material. 
Toilet rooms shall not open directly into any room in 
which food or drink or utensils are handled or stored. 
All doors shall be self-closing. Toilet rooms shall be 
kept in a clean and sanitary condition, well-lighted and 
ventilated. All toilets shall be equipped with hand- 
basins, provided with running hot and cold water, 
sanitary towels and tissue, and soap. 

V. Miscellaneous: (1) The surroundings of all 
restaurants, delicatessens and catering establishments 
shall be kept clean and free from litter and rubbish. 
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STATEMENT OF POINTS. 

1. The trial court erred in refusing to permit defend¬ 
ants to prove the extent of their damage from not getting 
a restaurant license. 

2. The trial court erred in not allowing defendants to 
prove by secondary evidence the fact that substantially 
all the work required for a restaurant license while plain¬ 
tiffs owned the business remained undone after plaintiffs 
turned the business over to defendants. 

3. The trial court erred in its conclusion that there was 
no evidence to justify it in making any finding against 
plaintiffs or third party defendants, and in its dismissal 
of defendants’ counterclaims and third party complaint. 

4. The trial court erred in its understanding of the rule 
of damages applicable to the case. 

5. The trial court erred in concluding that there was 
any duty on defendants to investigate independently as to 
the restaurant license, or that they did investigate inde¬ 
pendently as to said license. 

6. Plaintiffs came into court with unclean hands. 

7. The Court erred in not allowing Defendants’ Ex¬ 
hibit 25 for identification, which was the Health Depart¬ 
ment ’s original official record, to be introduced in evidence. 

SUMMARY OF ARGUMENT. 

Plaintiffs are liable to defendants for breach of their 
contract, by which they sold defendants a rooming, board¬ 
ing, and restaurant business, and guaranteed to secure 
and transfer necessary licenses to them. 

Plaintiffs and third party defendants were guilty of 
fraud in inducing defendants to purchase the business on 
a representation that a restaurant license existed, and 
would be transferred to them, when there was no license 
in existence. 
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Defendants were entitled to prove their damage on 
account of non-receipt of a restaurant license, but were 
prevented from doing so by the action of the trial judge. 

Defendants were erroneously prevented by the trial judge 
from proving by secondary evidence what the Health De¬ 
partment had required of Powell and plaintiffs to obtain 
a restaurant license. 

The court applied an improper rule for the measure of 
damages. 

The plaintiffs were in court with unclean hands. 

ARGUMENT. 

1. There is no escape for the plaintiffs from their prom¬ 
ise of a restaurant license contained in the contract of 
February 27, 1946. 

The trial court seems to have adjudged the case on the 
theory that in order to recover for plaintiffs’ failure to 
live up to their promise of a restaurant license, he had to 
be satisfied that defendants had been the victims of an 
actionable fraud. (App. 144, 145) 'While the testimony 
and evidence of record does show actionable fraud, there 
was also a breach of contract, and fraud need not exist 
as an essential element of a breach of contract. 

The final contract of February 27, 1946 (App. 145-146) 
covers the rooming and boarding house business and 
restaurant business, and states that the parties of the 
first part (plaintiffs) “guarantee that any necessary li¬ 
censes for the operation of said rooming and boarding 
house and/or restaurant business shall be secured and 
transferred to the parties of the second part,” the parties 
of the second part being the defendants. 

There is no question that the plaintiffs did not secure 
and transfer the restaurant license to the defendants, that 
plaintiffs have not qualified the premises for a restaurant 
license, that they have refused to do or pay for doing 
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the work necessary to enable the defendants to get a li¬ 
cense, and that they feel no obligation to do so, despite 
their contract (App. 31). 

2. The natural, proximate, and plainly foreseeable result 
of a failure on the part of plaintiffs to make good on 
their contract was the amount it would cost the de¬ 
fendants to do what plaintiffs were bound to do in 
order to get a restaurant license. 

The measure of damages would not necessarily be the 
difference between the value of the bargain with a license 
and the value of it without a license, as the trial judge 
indicated he believed was the only rule applicable. (App. 
145) 

As this Court said in the case of Fries, Beall & Sharp 
v. Livingstone, 56 App. D. C. 209, 12 F. (2d) 150: 

“On the question of damages, the general rule by 
which they are measured in a case of breach of war¬ 
ranty as to personal property is the difference between 
the actual value of the article sold and what it would 
have been worth had it been as warranted. * * * 

“But this is not an invariable standard. Under a 
breach of contract, whether of warranty or otherwise, 
the defendant is liable for such damages as are the 
natural consequence and proximate result of his con¬ 
duct or which reasonably may be supposed to have 
been within the contemplation of the parties at the 
time the contract was made as the probable result 
of a breach of it.” 

If the business was worth $35,000 at the time of the sale, 
it w r as certainly worth $.(cost of qualifying build¬ 

ing for restaurant license) less without a license. 
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3. Viewed as either a tort case or a contract case, the 
defendants were entitled to recover on their counter¬ 
claim the cost of putting the premises in condition to 
receive a restaurant license. 

In the case of Miller v. Robertson, 266 U. S. 243, 69, L. 
Ed. 265, the Court said: 

“Compensation is a fundamental principle of dam¬ 
ages, whether the action is in contract or in tort. 
Wicker v. Hoppock, 6 Wall. 94, 99, 18 L. ed. 752, 753. 
One who fails to perform his contract is justly bound 
to make good all damages that accrue naturally from 
the breach; and the other party is entitled to be 
put in as good a position pecuniarily as he would have 
been bv performance of the contract. Curtis v. In¬ 
ner arity, 6 How. 146, 154, 12 L. Ed. 380, 383. * * *” 

In the leading case of Smith v. Bolles, 132 U. S. 125, 33, 
L. Ed. 279, where plaintiff was induced by defendant’s 
fraudulent representations to buy mining stock that was 
worthless, the Court said that “the defendant was liable 
to fespond in such damages as naturally and proximately 
resulted from the fraud”, and “He was bound to make 
good the loss sustained, such as the moneys the plaintiff 
had paid out, and interest, and any other outlay legiti¬ 
mately attributable to defendant’s fraudulent conduct; 
but this liability did not include the expected fruits of 
an unrealized speculation.” 

And in Sigafus v. Porter, 179 IT. S. 116, 45 L. Ed. 113, 
which arose out of a fraudulently-induced sale of a gold 
mine, the Court held that the measure of damages in an 
action for deceit in the sale of property is the difference 
between the real value of the property at the date of sale 
and the price paid, with interets thereon, together with 
such outlays as were legitimately attributable to defend¬ 
ant’s conduct, since the damages are limited to the direct 
pecuniary loss of the plaintiff. 

In the same case, in discussing the measure of damages, 
the Court said: 
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“The same principle was recognized by the Eng¬ 
lish court of appeal in the leading case of Peek v. 
Derry, L. R. 37 Ch. Div. 541, 591, 594. That was an 
action to recover damages for the fraudulent repre¬ 
sentations of the defendant whereby the plaintiff was 
induced to take shares in a certain company at the 
price of £4000. The question of the proper measure 
of damages in such a case was directly presented and 
considered. Lord Justice Cotton said: ‘The damage 
to be recovered by the plaintiff is the loss which lie 
sustained by acting on the representations of the de¬ 
fendants. That action was taking the shares. Before 
he was induced to buy the shares, he had the £4000, 
in his pocket. The day when the shares were allotted 
to him, which was the consequence of his action, he 
paid over £4000, and he got the shares; and the loss 
sustained by him in consequence of his acting on the 
representations of the defendants was having the 
shares, instead of having in his pocket the £4000. The 
loss therefore must be the difference between his 
£4000 and the then value of the shares.’ Sir James 
Hannen, referring to the question of damages, said 
in the same case: ‘The question is, How much worse 
off is the plaintiff than if he had not bought the 
shares? If he had not bought the shares he would 
have had his £4000 in his pocket. To ascertain his 
loss we must deduct from that amount the real value 
of the thing he got.’ # * *” 

4. There was no substantial or credible evidence to jus¬ 
tify the trial jndge in his conclusion that the defend¬ 
ants made their own investigation, and were satisfied 
to take what they got. (App. 144) 

By the contract of February 27, 1946, plaintiffs sold to 
defendants “the * * * restaurant business * * with 
the covenant that they guaranteed that “any necessary 
licenses for the operation of said * * * restaurant business 
shall be secured and transferred” to defendants. (App. 
145, 146.) And plaintiffs listed the business for sale as 
' a restaurant and guest house (App. 152), by which listing 
the broker made the sale. 
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The testimony and evidence on the subject of the res¬ 
taurant license is revealing. 

Rector, App. 20, 23-41, 44. 

Defendants’ Exhibits 7-14, App. 155, 156. 

Fagley, App. 45, 49-51, 54, 55, 63-67, 69, 101-107. 

Plaintiffs’ Exhibit 8, App. 149. 

Hammerbacker, App. 92-100. 

Defendants’ Exhibit 6, App. 154. 

Defendants’ Exhibit 27, App. 164. 

(App. 24 erroneously refers to Defendants’ Exhibit 6 
as Defendants’ Exhibit 2.) 

Thompson, App. 124, 126-128, 130, 132, 133, 139-143. 

Defendants could easily have been deceived, as they 
were deceived, by the appearance of Defendants’ Exhibit 
6, (App. 154). Plaintiffs’ own attorney was deceived by it 
at the trial. (App. 54, 55) 

The paper on the wall pointed out to defendants as a 
restaurant license was only a receipt, and on the lower 
edge thereof contained the words, “This is a receipt, not 
a license,” which words were covered up by the license 
that had been issued to Powell for the previous year (De¬ 
fendants’ Exhibits 5 and 6, App. 154, App. 130, 131). 
Should plaintiffs have been heard to plead ignorance of 
the matter on the bottom edge of the receipt, when they 
endorsed it, and must have known what it was? 

Apparently the view of the judge and the plaintiffs was 
that defendants should be denied relief, and made to pay 
for what they did not get, because they were callow enough 
to believe plaintiffs and third party defendants. 

The courts hold that it is unbecoming of any person 
guilty of fraud to cry out that the victim should not have 
believed him, but should have made an independent in¬ 
vestigation. Should defendants as reasonable people have 
gone behind the counter, scrutinized the paper closely, 
and pulled it off the wall, to make sure that there were 
no jokers in it and no parts concealed from their view? 
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Defendants think not. As this Court said in the case of 
Adriaans v. Dill, 37 App. D. C. 59, “Notice ought never 
to be imputed to the victim of deception unless his failure 
to obtain actual notice was the result of his own negli¬ 
gence; in other words, he who practises bad faith ought 
not to be permitted to invoke the doctrine of constructive 
notice in aid of his wrongdoing, unless, as above suggested, 
negligence on the part of the injured party has super¬ 
vened.” 

A defendant’s trust certainly should not be twisted into 
negligence to help a defrauding plaintiff escape from the 
consequences of his wrongdoing. 

5. If defendants are entitled to any relief on account of 
plaintiffs’ failure to provide tliem with a restaurant 
license, either for tort or for breach of contract, it was 
error for the trial court to deny defendants an oppor¬ 
tunity to offer evidence of the cost of doing the work 
necessary to qualify the premises for a license. 

The Court recognized a duty on the part of plaintiffs to 
furnish defendants with a restaurant license (App. 144), 
but for some reason did not think defendants were en¬ 
titled to any damages for breach of the duty. 

At the moment the Court was apparently thinking in 
terms of torts, but aside from the tort, were not defend¬ 
ants entitled to damages for plainiffs’ failure to obtain the 
restaurant license for defendants, as required by their con¬ 
tract? Plaintiffs were making a profit of $12,500 after 
holding the place two and a half months, but still seemed 
to feel no obligation to live up to their covenant to secure 
and transfer to defendants a restaurant license. 


IS 


6. The Court, according to his ruling, seemed to be in¬ 
clined to allow damages to defendants, but said he 
was precluded from doing so because there was no 
evidence to justify it (App. 144, 145), yet the Court 
had shut defendants off from proving their damages. 

Defendants offered as witnesses to prove the cost of 
putting the premises in condition to receive a restaurant 
license, Leplev, L'tchison, and Zepp (App. 112, 114, 115), 
none of whom v^as permitted by the Court to testify 
thereto. It goes without saying that if the defendants 
were entitled to any relief they had to prove the amount 
thereof, and should have been allowed to do so. 

7. There was actionable fraud by the plaintiffs in rep¬ 
resenting that there was a restaurant license for the 
premises when they knew or must have known that 
there was not. 

The conduct of plaintiffs in misrepresenting the exist¬ 
ence of a restaurant license can not be harmonized with 
ignorance of the true state of affairs. Rather the evidence 
shows a plan by fraudulent means to unload the business 
at a huge profit and let the devil take the hindmost. 

Plaintiff Rector’s reasons for selling may or may not 
have had some legitimacy, but her other conduct makes her 
stated reasons for selling open to question. She showed 
the purported license to defendants, she told defendants 
they could begin operating a restaurant immediately, she 
knew more about occupancy permits and licenses than she 
carted to tell, she had the effrontery to say that she did 
not guarantee anything, she saw the health inspectors 
coming and going all the time she was at the place, she 
could not recall the items that required large expenditures 
to qualify for a restaurant license, she applied for all 
licenses, except the restaurant license, although she knew 
she was selling a restaurant business. 

The testimony of the Health Department employees, 
Jenkins, Mills, and Quent (App. 82-91, 116-121) is impos- 
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sible to understand, and defendants doubt that the Court 
can understand it. What kind of records are kept by that 
governmental agency ? Is the absence of an original record, 
of which Defendants’ Exhibit 33 for identification, (App. 
168), purports to be a copy, purely fortuitous or by design? 
According to plaintiffs, there was no restaurant being 
operated by them between the time they took over until 
February 27, 1946, but Plaintiffs’ Exhibit 26 (App. 163) 
shows that a restaurant was being operated. 

8. In the absence or inability of the Health Department 
to produce the original record of the notice, secondary 
evidence thereof was admissible. 

Defendants’ Exhibit 33 for identification (App. 168) pur¬ 
ports to be a copy made from the records of the Health 
Department (App. 116-121), but the Health Department 
could not produce the original (App. 83, 85, 90). Such being 
the case, secondary evidence was admissible, and it was 
error in the trial court not to allow it. NioCar Carriers v. 
Traynor , 75 U. S. App. D. C. 174, 125 F. (2d) 47. 

9. The plaintiffs were in court with unclean hands. 

The facts show that plaintiffs disentitled themselves to 
any relief as long as they were in default and had prac¬ 
tised fraud on defendants. 

10. While the trial court held that defendants had not 
proved their damage, it refused to allow defendants 
to put into evidence even an original record of the 
Health Department (Defendants’ 25 for identification, 
See App. 83-85) showing what was necessary to qualify 
the premises for a restaurant license. 

Obviously the defendants’ side of the case could not be 
proved without showing, first, what had to be done to 
qualify the premises for a restaurant license, and, secondly, 
how much it would cost to do it. 
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CONCLUSION. 

That a reading of the testimony and the exhibits will 
show that there was no legal support for the trial judge’s 
conclusions, and that defendants are entitled to relief as 
against the plaintiffs and the third party defendants, is 

Respectfully submitted, 

Leox L. Sclawy, 

John P. Labofish, 

Attorneys for Appellants. 
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PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

672 Filed Jan 20 1947 

In the District Court of the United States for the 
District of Columbia 

Civil Action No. 36725 

J. Esthek Rectok, et al. Plaintiffs, 


v. 

Lewis R. Thompson, et al, Defendants 

Amended Complaint for Reformation of Chattel Deed of 
Trust, Appointment of Trustee to Foreclose and a 
Receiver. 

1. Plaintiffs are citizens of the United States and they 
bring this action in their own right for the reformation of 
chattel deed of trust, the appointment of a trustee to fore¬ 
close a chattel deed of trust or mortgage and a receiver. 
The amount involved is in excess of Three Thousand Dol¬ 
lars ($3,000.00), exclusive of interest and costs. 

2. Plaintiffs are advised, believe, and, therefore, allege 
that Defendants are citizens of the United States, residing 
in the District of Columbia, and their addresses are as set 
out in the caption hereof. 

3. On the 27th day of February, 1946, Plaintiffs and De¬ 
fendants entered into a written agreement for the sale by 
Plaintiffs to Defendants of the business of Plaintiffs known 
as the “Powell Hotel”, located in the city of Washington, 
District of Columbia, for Thirty-five Thousand ($35,000.00) 
Dollars. A copy of said agreement, marked “Exhibit 
A”, was annexed to and made a part of the original Com¬ 
plaint submitted herein. 

4. Pursuant to said agreement the Defendants executed 
and delivered to Plaintiffs two deferred purchase money 
promissory notes dated the 27th day of February, 1946, 
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one for the principal sum of Ninety-five Hundred ($9500.- 
00) Dollars, of which said Plaintiffs are holders, and the 
other for Thirty-five Hundred ($3500.00) Dollars. Copies 
of said notes were attached to original Complaint, marked 
“Exhibits B and C”, respectively. 

673 5. Also, pursuant to said written agreement, De¬ 

fendants executed and delivered to Plaintiffs a chat¬ 
tel deed of trust or mortgage also dated the 27th day of 
February, 1946, intended to secure the payment of said 
notes, subject only to a first chattel deed of trust securing 
payment of two notes, one for Fifteen Thousand Eight 
Hundred and Fifty ($15,850.00) Dollars, and the other 
for Eleven Hundred and Fifty ($1150.00) Dollars, pre¬ 
viously given by Plaintiffs to Thomas Powell as deferred 
purchase money for said “Powell Hotel” when it was pur¬ 
chased by Plaintiffs. Payment of said last two mentioned 
notes was assumed by Defendants all as more fully appears 
in said written agreement, and said chattel deed of trust, 
copy of latter having been annexed to and made a part of 
the original Complaint filed herein, marked “Exhibit 
D”. 

6. In preparing said chattel deed of trust dated the 27th 
day of February, 1946, Defendants used a printed form 
commonly in use in this District and (apparently through 
oversight) failed to fill in the names of the trustees in the 
blank space provided therefor. 

7. The Plaintiffs did not notice until several months after 
the date of its acknowledgement, when Defendants de¬ 
faulted in payment of the notes secured thereby, that the 
names of the trustees had been omitted from said chattel 
deed or trust or mortgage dated the 27th day of February, 
1946. 

8. Defendants are in default in the payment of the notes 
secured by said last mentioned chattel deed of trust or 
mortgage. 

9. Due to the said omission of the names of the trustees in 
said chattel deed of trust or mortgage dated the 27th day 
of February, 1946, Plaintiffs are deprived of the rights and 
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benefits intended to be created in their favor by said chat¬ 
tel deed of trust or mortgage, and are unable to enforce 
foreclosure thereof without aid of this Court. 

10. Plaintiffs further represent to the Court that at the 
time of sale to Defendants of said business it was and now 

is a going business, and the chattels described in 

674 said chattel deed of trust or mortgage dated the 27th 
day of February, 1946, wrere and are used in connec¬ 
tion therewith and constitute all of the personal property 
and effects contained in and pretaining to said “Powell 
Hotel”. 

11. Said chattels have a much greater value as used in 
connection with the operation of said “Powell Hotel” as a 
going business, than they would have otherwise. 

12. It would manifestly be to the best interests of all 
concerned to continue the said business and to effect a sale 
of said chattels in connection with a going business than to 
sell them separate therefrom. 

13. Defendants are operating the business in an inef¬ 
ficient manner causing it to be deteriorated in value, there¬ 
by impairing Plaintiffs’ security. 

14. Defendants are receiving and collecting unto them¬ 
selves the income and profits from the said business while 
their said default continues. 

15. It was the understanding and intention of the parties 
to said chattel deed of trust dated the 27th day of February, 
1946, that it include the leases from the owners of the 
buildings in which the said business was conducted. 

16. Notwithstanding said understanding and intention, 
the said leases w T ere omitted from said chattel deed of trust 
and dated the 27th day of February, 1946. 

Wherefore, the premises considered, the Plaintiffs pray: 

1. That the Court reform the said chattel deed of trust 
to carry out the understanding and intention of the 

675 parties thereto by including the said leases therein. 

2. That the Court appoint a trustee of foreclose 
said chattel deed of trust or mortgage dated the 27th day 
of February, 1946. 
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3. That a receiver be appointed to take over and continue 
said business pending such foreclosure and further action 
herein. 

4. For such other and further relief as to the Court may 
seem just and proper. 

J. Esther Rector, in her own behalf 
and on behalf of Paul L. Geddes, 
Elmer R. Cramer, 

Plaintiffs. 

Robert H. Driskill, 

Charlotte Maskey, 

Harry S. Boteler, Jr., 

Southern Building, 

Attorneys for Plaintiffs. 

District of Columbia, ss: 

J. Esther Rector, being first duly sworn, deposes and says 
that she is one of the Plaintiffs in the above entitled cause; 
that she has read the foregoing Amended Complaint by her 
subscribed and know's the contents thereof; that the matters 
and things therein set forth as of her personal knowledge 
are true and those things set forth upon information and 
belief she believes to be true. 

J. Esther Rector 

Subscribed and sworn to before me this 14th day of 
January, 1947. 

Christie H. Fesler 

[Seal] Notary Public, D. C. 

###*•***** 
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676 Filed Jan 28 1947 

Amended Answer and Counterclaim of Defendants. 

Come now the Defendants and for answer and counter¬ 
claim to the Complaint filed herein by the plaintiffs, respec¬ 
tively represent unto this Honorable Court as follows: 

1. Defendants admit the jurisdictional allegations of 
paragraph 1. 

2. Defendants admit the material allegations of para¬ 
graph 2, but aver that the defendant, Lewis R. Thompson, 
is a resident of Hvattsville (LRT.), Maryland, the address 
in the caption being his business address. 

3. Defendants admit the allegations contained in para¬ 

graph 3 of the Complaint, and adopt herein by refer- 

677 , ence the copy of said agreement, marked “EX¬ 

HIBIT A” annexed to and made a part of said Com¬ 
plaint;. 

4. Defendants admit the allegations contained in para¬ 
graph 4 of the Complaint. 

5. Defendants admit the allegations contained in para¬ 
graph 5 of said Complaint. 

6. Respondents can neither admit nor deny the allega¬ 
tions contained in paragraph 6, as they have no certain 
knowledge of the same. 

7. Defendants, having no knowledge thereof can neither 
admit nor deny the allegations of paragraph 7 of the Com¬ 
plaint, except as to the allegation concerning a default by 
the defendants, which allegation is hereinafter fully an¬ 
swered. 

8. Answering paragraph 8 of the Complaint defendants 
admit that they have refused to make certain of the pay¬ 
ments due under the note for $9500.00 described in para¬ 
graph 4 of the Complaint, but say that they have just cause 
for such refusal as follows: By the contract of February 
27, 1946, referred to in paragraph 3 of the Complaint and 
attached thereto, the plaintiffs agreed to sell the defendants 
“the rooming and boarding house business and restaurant 
business, known as the Powell Hotel,” and guaranteed that 
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any necessary licenses for the operation of said rooming 
and boarding bouse and/or restaurant business should be 
secured and transferred to the defendants. The licenses 
for the operation of a restaurant and rooming and board¬ 
ing bouse on said premises have not been secured and trans¬ 
ferred to defendants, and when defendants applied for said 
licenses, they were advised by both the Health Department 
and Building Inspector’s Office that considerable remodel¬ 
ing work would have to be done on the premises before said 
licenses could be issued. Defendants have been advised 
that the cost of the remodeling work required for the issu¬ 
ance of the restaurant and rooming and boarding house 
licenses guaranteed by the plaintiffs will be $8,000.00. 

9. Having no knowledge thereof, defendants can neither 
admit nor deny the allegations of paragraph 9 of the Com¬ 
plaint. 

678 10. Defendants admit the allegations contained 

in paragraph 10 of said Complaint. 

11. Defendants admit the allegation contained in para¬ 
graph 11 of said Complaint. 

12. Respondents admit the allegation relating to the con¬ 
tinuance of said business, and aver that they are continuing 
the same; but deny that it would be to the best interest of all 
concerned to effect a sale of said chattels. 

13. Respondents deny the allegations contained in para¬ 
graph 13 of said Complaint. 

14. Defendants admit the allegations of paragraph 14 
of the Complaint except that referring to their default, and 
as to that allegation say that they are withholding pay¬ 
ments on the note held by plaintiffs until such time as 
plaintiffs have fully performed their contract guaranteeing 
the issuance of rooming and boarding restaurant house 
licenses. 

First Defense 

The Complaint fails to state a claim against Respondents 
upon which relief can be granted. 
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Second Defence & Counterclaim 

On the 27th day of February, 1946, the plaintiffs and 
defendants entered into a written agreement, a copy of 
which is attached to the Complaint, whereby the plaintiffs 
agreed to sell and the defendants agreed to purchase a 
rooming and boarding house and restaurant business for 
the sum of Thirty-Five Thousand Dollars, and whereby 
the plaintiffs guaranteed to the defendants the issuance 
of a rooming and boarding house and restaurant licenses. 
Subsequent thereto settlement was made under said con¬ 
tract, the defendants paying to the plaintiffs the sum of 
Five Thousand Dollars ($5,000.00) in cash, assuming a 
first chattel trust indebtedness in the sum of Seventeen 
Thousand ($17,000.00), and giving to the plaintiffs their 
promissory notes for the total of Thirteen Thousand Dol¬ 
lars ($13,000.00) secured by a second chattel trust, 
679 whereupon defendants took possession of said busi¬ 
ness. No restaurant, rooming and boarding house 
licenses having been secured and transferred to them, the 
defendants filed application for the issuance thereof and 
in due course were informed by the proper authorities of 
the District of Columbia Government that such licenses 
could not be issued until certain repairs and alterations 
had been made upon the premises. Defendants have been 
advised and believe, and therefore aver, that the cost of 
said repairs and alterations will amount to the sum of 
Eight Thousand Dollars ($8,000.00). Since defendants 
have been unable to operate a restaurant upon the premises 
as provided by the aforesaid contract and are having diffi¬ 
culty in obtaining the boarding house license which may 
compel them to cease operation on account of certain 
repairs to be made mentioned above, their income from said 
business has been materially decreased whereby they are 
suffering and will continue to suffer substantial damages 
'which they estimate to be in the sum of Two Hundred Dol¬ 
lars ($200.00) per month from the 1st day of March 1946, 
until such time as the said restaurant license shall be issued. 
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Third Defense and Counterclaim 

That on, or shortly prior to the 27th day of February 
1946, plaintiffs, acting in the premises as sellers and as 
principals, by and through their agents, C. J. Young and 
Lane Pastor, solicited defendants to purchase said room¬ 
ing, boarding and restaurant business known as the Powell 
Hotel, and the said plaintiffs, each and all of them, repre¬ 
sented to the defendants, through their agents aforesaid, 
that the total gross income of aforesaid rooming, boarding 
and restaurant business was at the time of said representa¬ 
tion Six Thousand Dollars ($6,000.00) per month; that is 
Five Thousand Dollars ($5,000.00) per month gross income 
received from the boarding and rooming house business 
from persons living in said hotel, and approximately One 
Thousand Dollars ($1,000.00) gross income per month re¬ 
ceived from persons not living in said Powell Hotel, 
through the operation of a restaurant business, and repre¬ 
sented that the maximum rent ceiling for board was 
680 $28.50 per month per person, whereas in truth and 

fact the aforesaid rooming and boarding house busi¬ 
ness total gross income never was and is not now Five 
Thousand Dollars ($5,000.00), but on the average approxi¬ 
mates Four Thousand, Four Hundred and Eighty-Four 
Dollars ($4,484.00) per month, and the restaurant total 
gross income never was and is not now One Thousand Dol¬ 
lars ($1,000.00) per month, and, if it were in fact operated 
by plaintiffs, it was operated unlawfully, and it has not 
been operated as a restaurant by the defendants, and the 
maximum rent ceiling for board was in fact $24.50 monthly 
per person, a difference of $4.00 monthly per person; all of 
which representations were false and fraudulent and known 
to be so by plaintiffs and their agents aforesaid; and rely¬ 
ing upon these representations aforesaid, defendants pur¬ 
chased said rooming, boarding house and restaurant busi¬ 
ness known as the Powell Hotel for the total sum of Thirty- 
Five Thousand Dollars, whereby they have been damaged 
in the amount of Eight Thousand, Seven Hundred and 
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Fifty-Dollars, and the defendants incurred costs of $100.00 
for attorneys’ fees which they had to expend for adjust¬ 
ment bf board rates from $24.50 per month to $28.50 per 
month per person. 

Whebefobe, the premises considered, defendants pray: 

1(a) That defendants have judgment against the plain¬ 
tiffs for the sum of $8,000.00, representing the cost of neces¬ 
sary repairs and alterations required for the issuance of 
restaurant, board and rooming house licenses, for the fur¬ 
ther sum equal to $200.00 per month from the 1st day of 
March 1946 to date of said judgment, and for a further 
sum of $100.00 representing the amount of attorneys’ fees 
which they had expended for adjustment of board rates 
from $24.50 to $28.50 per month per person, or, in the 
alternative, 

1(b) The sum of $8,750.00, representing the difference 
between the value of the business as based upon the income 
as represented and the value of the business as based upon 
the actual income, and for the further sum of $100.00 repre¬ 
senting the amount of attorneys’ fees which they 
681 had to expend for adjustment of board rates from 
$24.50 per month to $28.50 per month per person; 
and that either of said judgments be set off against the 
amount owing to plaintiffs by the defendants on the above 
described promissory notes. 

2. That the appointment of a trustee be deferred until the 
final determination of the issues herein upon their merits. 

3. That the plaintiffs’ prayer for the appointment of a 
receiver be denied and that defendants be authorized and 
directed to pay into the Registry of Court the payments 
now due and to become due under said notes pending the 
final determination of this cause. 

4. That the Court grant a preliminary injunction to 
restrain the defendants from transferring, selling or dis¬ 
posing of the aforesaid promissory note pending the final 
hearing of this cause. 
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5. And for such other and further relief as to the Court 
may seem just and proper. 

Lewis E. Thompson 
Leonard E. Fagley 
Emma R. Fagley 

Defendants 

James A. Willey, 

Edward J. Berdaus, 

Leon L. Sclawy, 

John B. Prebilich, 

628 Investment Building, 

Suite 300,1129 Vermont Avenue, N. W., 

Attorneys for Defendants. 

Let this be filed: 


Justice. 

********** 

687 Filed Feb 3 1947 

Answer to Plaintiffs * Amended Complaint and Defenses 
and Counterclaim of Defendants. 

Come now the defendants and for answer, defenses and 
counterclaim to Plaintiffs ’ amended complaint filed herein: 

1, 2, 3, and 4. Admit the allegations contained in para¬ 
graphs 1, 2, 3, and 4, and reallege their allegations con¬ 
tained in paragraphs 1, 2 and 3 of their amended answer 
hereof as fully and to the same extent as though the same 
were herein set forth in full. 

5. Admit the allegations contained in paragraph 5, but 
deny that any mention is made in the second chattel deed 
of trust, marked “Exhibit D” of the assumption of the 
first trust. 

6. and 7. Neither admit nor deny the allegations contained 
in paragraphs 6 and 7, and reallege their allegations con¬ 
tained in their amended answer hereof as fully and to the 
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same extent as though the same were herein set forth in 
, full. 

8. Admit the allegations contained in paragraph 8, and 
reallege their allegations contained in their amended answer 
hereof as fully and to the same extent as though the same 
were herein set forth in full. 

688 i 9. Neither admit nor deny the allegations con¬ 
tained in paragraph 9, and reallege their allegations 
set forth and contained in paragraph 9 of their amended 
answer hereof as fully and to the same extent as though the 
same were herein set forth in full. 

10, 11 and 12. Admit the allegations contained in para¬ 
graphs numbered 10, 11 and 12, and reallege their allega¬ 
tions set forth and contained in paragraph 12 of their 
amended answer hereof as fully and to the same extent as 
though the same were herein set forth in full. 

13. Deny the allegations contained in paragraph 13. 

14. Admit the allegations contained in paragraph 14, and 
reallege their allegations set forth and contained in para¬ 
graph 14 of their amended answer hereof as fully and to 
the same extent as though the same were herein set forth 
in full. 

15 and 16. Deny the allegations contained in paragraphs 
15 and 16. 

First and Second Defenses and Counterclaim 

Defendants reallege their first defense, and second de- 
iense and counterclaim set forth and contained in their 
amended answer, defenses and counterclaim hereof as fully 
and to the same extent as though the same were herein set 
forth in full. 

Wherefore, the premises considered, defendants pray: 

1, 2, 3, 4, and 5. Reallege their prayers contained in para¬ 
graphs 1, 2, 3, 4, 5 of their amended answer, defenses and 
counterclaim as fully and to the same extent as though they 
were set forth in full. 
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6. That the reformation of said second chattel deed 
689 of trust as to the inclusion of the leasehold interest 
be denied. 

James A. Willey, JBP 
Edward J. Berdaus JBP 
Leon L. Sclawy JBP 
John P. Prebilich 
628 Investment Building, 

Suite 300, 1129 Vermont 
Ave., N. W., 

Attorneys for Defendants. 

********** 

696 Filed Mar 27 1947 

Findings of Fact and Conclusions of Law. 

FINDINGS OF FACT 

• #*#***#*« 

698 11. That as to Licenses Defendants had opportu¬ 

nity to investigate and were prepared to take what 
was there without reliance on anyone and there was no 
evidence to justify the Court to make any findings against 
Plaintiffs or Third Party Defendant. 
##***#*#*# 


CONCLUSIONS OF LAW 

*#***#*#*• 

699 3. That all Counter Claims of the Defendants will 

be denied. 

4. That the Defendants’ Complaint against the Third 
Party Defendant will be dismissed. 

F. Dickinson Letts, 

Justice. 

• #•****••• 
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700 Filed Mar 27 1947 

Order 

701 3. That all Counter Claims of Defendants be and 
the same hereby are denied. 

4. That Defendants’ Complaint against the Third Party 
Defendant be and the same hereby is dismissed. 

♦ **#*###•* 

702 F. Dickinson Letts 

Justice 

******##•• 


n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

Julia Esther Rector 

• ••**•**•• 

Direct Examination 
By Mr. Driskill: 

*•**#•***• 

4 ! Q. When was the sale to the defendants finally 

made? A. February 27, 1946. 

Q. Was it prior to that time that the defendants came 
up and inspected or spent some time at the place of 

5 business ? A. That is right. 

Q. Can you tell me how frequently they came up? 
A. W<ell, they were up several times and went through the 
books, and they even had meals with us up there, and even 
behind the desk, trying to get acquainted with the business 
from every angle, and they were up several times, and they 
ate with us I don’t know how many times, on a friendly 
basis. 

9 i Q. Mrs. Rector, what was your understanding as 
i to whether or not those leases should be included in 
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the chattel deed of trust securing the balance of the pur¬ 
chase price? Was it that they were to be included? A. 
They were to be included in the sale. Everything was to be 
sold. They were included. 

Q. And in the chattel deed of trust securing the purchase 
price, were they to be included in that ? A. That is right. 

Q. That was your understanding? A. That was my 
understanding. 

10 Cross Examination 

By Mr. Sclawy: 

Q. You testified that you engaged Young & Pastor to sell 
the boarding house, rooming house, and restaurant busi¬ 
ness for you, known as the Powell Hotel; is that right? A. 
That is right. 

• ***#•*##« 

11 Mr. Sclawy. I am referring to Plaintiff’s Exhibit 
No. 1 which she admitted was her signature and her 

agreement there. Your Honor will see it in the second 
paragraph. 

The Court. I have already read it. 

By Mr. Sclawy: 

Q. Now, when you engaged Mr. Young, did you give him 
anything in writing to sell the place for you? A. He wrote 
up a little slip of paper, I think, at that time; a small piece 
of paper, with just the amount on it. 

Q. Just the amount of what? A. $35,000; what we 
wanted for the place. 

Q. Did he have at the time on the slip of paper the 
amount of your gross income? A. No. 

Q. You are sure of that? A. As far as I can remember. 
Q. Did he ask you what your expenses were? A. All 
I could tell him at that time, the books -were wide 

12 open and they could go through the books and see 
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everything for themselves, because I didn’t know enough 
about the books. 

Q. Did you sign a paper for him, or a card? A. A listing 
card, yes. 

Q. That is what I am referring to. 

Now, on the listing card that you signed, did you read it 
before you signed it? 

Mr. Driskill. If the Court please, if the listing card is 
here, I think the witness should have it shown to her. 

Mr. Sclawy. I will ask Mr. Kelly for the listing card at 
this time. 

Mr. Kelly. You may have it. 

Mr. Sclawy. Thank you, sir. 

(The card was handed to Mr. Sclawy.) 

By Mr. Sclawy: 

Q. I show you this paper and ask you whether or not that 
is j’our signature, Mrs. Rector. A. I am sorry, but that 
income was on there at that time. 

Q. Is that your signature on that paper? A. That is my 
signature, but I didn’t quote any price, because I didn’t 
know. I couldn’t have. 

Q. Then you actually state now that you did not 
13 know what your income was at that time? A. I 
really didn’t. 

Q. Is that your signature on the paper, though? A. % 
That is. 

Q. And you signed this in front of Mr. C. J. Young; is 
that right? A. Yes. 

Mr. Sclawy. May I read it? 

The Court. Offer it in evidence first. 

Mr. Sclawy. I offer this as Defendants’ Exhibit No. 1 for 
identification. 

(Document referred to was marked Defendants’ Exhibit 
No. 1 for identification.) 

Mr. Driskill. If the Court please, I am going to object 
to this introduction. 
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The Court. It has not been offered as yet. It has been 
marked for identification only. 

Mr. Sclawy. I will go into this further to qualify it. 

By Mr. Sclawy: 

Q. When you w^ent to Mr. Young and spoke to him, on 
the 20th day of January, 1945, Mrs. Rector, did you have any 
conversation wfith him as to how many rooms it had? A. 
Mr. Young came up to the place himself. I didn’t go down. 
The Court. Just answer his questions, please. 

14 By Mr. Sclawy: 

Q. Now, under date of January 20, 1945, did you have 
any conversation with Mr. Young on that date, before you 
signed this agreement? A. I don’t remember. 

Q. How r did Mr. Young get all this information, Mrs. 
Rector? Did anyone else give it to him? 

Mr. Driskill. If the Court please, that is objectionable. 
She has answered the question as far as she is concerned. 
The Court. She may answer, if she knows. 

The question is w’here did Mr. Young get the informa¬ 
tion on this listing card. 

The Witness. Well, I don’t know if I even gave him that 
information. I don’t remember; I really don’t. 

By Mr. Sclawy: 

Q. Did you tell Mr. Young at that time that you had 65 
rooms in the house? A. I don’t even know r if I talked to 
Mr. Young at that time, to be truthful about it. 

Q. Did you sign this paper ? A. I did. 

Q. In front of Mr. Young? A. That is my signature, but 
I don’t remember that. 

The Court. Listen to the question. 

15 By Mr. Sclawy : 

Q. And yet you say you did not talk to Mr. Young that 
day, and had no conversation? A. I don’t remember. 

Q. Is 65 total rooms in the house correct or not? A. I 
thought there were 63. I don’t know. 
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Q. How many apartments are in the house? One? Is 
that correct? A. Apartments? 

Q. Apartments. Is there one apartment in that hotel? 
A. I don’t know of any apartments. 

Q. How many baths are in the hotel? I think there are 
20. I am not sure. 

Mri Driskill. She stated she thought there were 20, she 
was not sure. 

The Court. But she drops here voice. 

By Mr. Sclawy: 

Q. Is the address 173S-40-42 and -44 M Street, North¬ 
west, correct? A. That is right. 

Q. And the same owner occupied the place for just two 
months; is that right? A. That is right. 

Q. And the rent was $1,075.00 per month? That is 
right. 

16 Q. And it is due on the first day of each month? 
A. I don’t remember that. 

Q. And how about the leases? How long are the leases 
good for? A. I can’t explain that. There was something 
there in the leases that they were to be changed at the be- 
gining of, I don’t know whether it was June or July, but- 

The Court. You just answer his questions. 

Bv Mr. Sclawy: 

Q. Would the leases be good for three years? 

Mr. Driskill. If the Court please, I suggest the leases 
have been introduced in evidence and they speak for them¬ 
selves and I object to the question. 

Mr. Sclawy: If your Honor please, I am trying to go into 
the fact of whether or not there was a conversation and how 
this man got the information. 

The Court. You may answer the question. 

The Witness. What did you ask me? 

By Mr. Sclawy: 

Q. Would the leases be good for three years? A. I don’t 
know how long they are good for. 
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Q. And a brick building? A. I think so. 

Q. You have four garages? A. I don’t know. 

17 Q. And what kind of heat? Oil and coal heat? 
A. That is right. 

Q. And the only way you can tell it is oil or coal is to go 
down and look at it; isn’t that right? A. That is the only 
way. 

Q. And your phone number, Republic 3104 at that time? 
A. That is right. 

Q. And switchboard? A. That is right. 

Q. Parking space for eight cars in the back? A. I 
couldn’t answer that. 

Q. And your rates $48.50 to $53.00 a month ? A. That is 
right. 

Q. And 102 people ? And your mortgage $18,000.00 ? A. 
That is right. 

Q. And due at $500.00 a month? A. Yes; that is right. 

Q. And heat, $75.00 a month? A. I couldn’t answer that. 
Q. Light, $60.00? A. I can’t answer that. 

Q. Gas, $60.00; laundry, $80.00; help eight fifty; and the 
price you were asking was $35,000.00 ? A. That is right. 

Q. And you asked for $15,000.00 down? A. I 

18 don’t remember that. 

Q. And you had fire escapes? A. That is right. 

Q. And licenses? A. Yes; I thought I did. 
********** 

19 Q. And on that date you gave Mr. Young the ex¬ 
clusive sale for a term of 90 days; is that right ? A. 

Yes. 

Q. And you authorized him to receive a deposit for you; 
is that right? A. Yes. 

********** 

Mr. Sclawy. I now offer this in evidence, if your Honor 
please, as Defendants’ Exhibit No. 1. 

Mr. Driskill. I object to it on the ground that it is 

20 a recital of matters between Mrs. Rector, the plain- 
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tiff, and her agent, Mr. Young, of Young & Pastor, and it 
is immaterial to the case. 

The Court. It may be received, subject to being con¬ 
nected up in this matter—that the information was later 
communicated by Mr. Young to the defendants. 

Mr. Sclawy. That is the purpose of it, your Honor. 

The Court. If that connection is not made, upon the 
motion it may go out. 

*#*####*** 

The Court. It may be received, subject to the same an¬ 
nouncement I made a minute ago. 

(Document referred to was marked Defendants’ Exhibit 
No. 1 and received in evidence.) 

#*•##***** 

Q. Mrs. Rector, you testified that on January 20 you 
gave the listing to Mr. Young of Young & Pastor. Subse¬ 
quent to that time, did you have any conversation with 
i Mr. Young whenever he brought somebody around to 
21 1 look at the premises? A. Why, I just told him to go 

ahead and take them through. If I was there at the 

time.. 

Q. Did you talk to the people themselves as they came 
through? A. I don’t know’ if I did. I don’t remember 
many people going through. In fact, I w’asn’t there much 
of the time until after January. 

Q. Directing your attention to on or about the 7th day of 
February, 1946, can you recall whether or not the defend¬ 
ants, Mr. and Mrs. Fagley or Mr. Thompson or Mr. Young, 
the third party defendant, came down to the house on that 
date? A. I can’t remember the date, but I know’ they were 
down there. 

Q. Did you have occasion to talk to them then? A. To 
whom? To all of them? 

Q. To all of them. A. Well, if it was that date, I guess 
I did talk to them, if I was there, but I don’t remember. 

Q. Do you recall w’hat the conversation w’as about? A. 
No, I don’t. 
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Q. Did you have any conversation in reference to income 
that day? A. That was not brought up. 

Q. Did you have any conversation as to licenses that day? 
A. I don’t remember if we did. 

22 Q. Did you have any conversation as to switch¬ 
board that day? A. You see, I don’t know this par¬ 
ticular day when it was talked about. 

Q. Prior to the time that you signed the contract, Plain¬ 
tiffs’ Exhibit 7, under date of February 7, 1946, did you 
have occasion to see Mr. Fagley, Mrs. Fagley, Mr. Thomp¬ 
son, the defendants, and Mr. Young, the third party defend¬ 
ant, at your place, at the Powell Hotel, 1738 M Street, 
Northwest? A. Yes. We did, down in our room, and they 
asked to see the books, and we laid the books wide open and 
they looked at them. 

The Court. Just answer his question, please. 

By Mr. Sclawy: 

Q. When you say “books,” Mrs. Rector, what books do 
you mean ? Do you mean daily accounts, monthly accounts, 
or weekly accounts? A. I don’t know. They were just 
the books that the bookkeeper was taking care of. 

Q. And did the bookkeeper have cards? Does the book¬ 
keeper have daily cards for each tenant in the house? 

Mr. Driskill. If the Court please, I think this goes far 
beyond the direct examination, and I object to it as not 
being within the scope of cross-examination. 

Mr. Sclawy. If your Honor please, I will tie this 

23 up, as to showing what actually happened, instead of 
putting the witness back on the witness stand again 

and getting her to repeat everything all over. 
####*#*### 

26 Q. At the time you took over the business—what 
date did you, yourself, take over the business? A. 
Pardon? 

27 Q. What date did you acquire this business that 
you sold? A. We bought it December 10, 1945. 
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Q. And did yon make application shortly after December 
10 for occupancy permits? A. I really don’t know. 

Q. Did you make any application for licenses to operate 
as a rooming, boarding and restaurant business? A. The 
licenses were transferred to us, by Mr. Powell. What we 
thought was the license anyway. 

Q. I show you these licenses- 

I will introduce them first, now. 

That will be Defendants ’ Exhibits 2, 3, 4, 5, and 6. 

(Documents referred to were marked Defendants’ Ex¬ 
hibits 2, 3,4, 5, and 6, for identification.) 

The Court. Thev mav be received. 

•/ * 

(Defendants’ Exhibits 2, 3, 4, 5, and 6 were received in 
evidence.) 

Mr. Driskill. I have no objections, your Honor. 

By Mr. Sclawy: 

Q. I show you these papers and ask you whether or not 
these are the licenses that you received when you began 
operation. A. I didn’t see them, I will tell you the truth. I 
don’t know. 

Q. Now, let me ask you if these are your signa- 
28 tures on the back? A. Yes, I signed the back of 
them. 

Q. Are those your signatures on these four? A. That is 
right. 

Q. I show you this paper here; what is this (indicating) ? 
A. That must-have been what was up on the shelf, I mean 
on the mantle in the lobby. 

Q. In other words, posted for the public? A. That is 
right. But I never took it down and looked at it. 

Mr. Sclawy. She is referring to Defendants’ No. 5. 

By Mr. Sclawy: 

Q. It says, “Restaurant,” and it says, “License No. 
9171.” 

Is that right? 

I will read it for the record: 
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“This is a license issued to Thomas Powell, for restau¬ 
rant, December 1, 1944, to October 31, 1945, and it is dated 
the 15th day of December, 1944.” 

(Continuing examination) 

You commenced operation of the business in December, 
1945; is that right ? A. That is right. 
####*#*### 

29 I have here in my hand Defendents’ Exhibit No. 2, 
which reads: 

“Application receipt for restaurant, for period Novem¬ 
ber 1, 1945, to October 31, 1946; location of premises, 173S 
M Street, Northwest. Amount, $15.00. This is a receipt, 
not a license.” 

In the left-hand corner it refers to license No. 473. The 
amount is $15.00, paid October 30, 1945. 

#####«■###* 

30 Q. As to those exhibits which were just introduced 
in evidence, Mrs. Rector, you told when you took 

over operation that those were the licenses that were on 
the place. A. That is what I thought was the license. 

Q. Did any inspector or any governmental official inform 
you of that, from the District of Columbia? A. I took for 
granted that was the license, and that is all. 

Mr. Driskill. You took for granted that those were the 
licenses and that was all there was to it? 

The Witness. Yes. 

By Mr. Sclawy : 

Q. Did you ever make application for any licenses for 
any occupancy permits or any other applications to do 
business as the Powell Hotel, from the time you commenced 
operation to February 27, 1946? The time you delivered 
the premises over to the defendants? A. Would you say 
that again ? 

Q. Did you at any time ever make application for li¬ 
censes, occupancy permits, or any other applications 

31 to do business under the name of Powell Hotel, as 
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restaurant or boarding house or rooming house on prem¬ 
ises 173S-40-42 and 44 M Street, Northwest? A. I don’t 
remember whether that was done or not. 

The Court. You can answer that yes or no. 

Mr. Sclawy. Just answer yes or no. 

The Witness. No. 

Mr. Driskill. If your Honor please, she answered that she 
didn’t remember. i 

The Court. She drops her voice so that I can hardly hear 
a thing she says. 

Talk up so we can all hear you, please. 

Mr. Sclawy. I will rephrase the question for her. 

By Mr. Sclawy: 

Q. Did you ever make any application of any type with 
the District authorities to operate the business of the 
Powell Hotel as a restaurant, boarding house, or rooming 
house business? A. I don’t remember. I didn’t attend to 
that at all. 

Mr. Sclawy. I now call upon Mr. Driskill to produce the 
occupancy application which was initialed by the pre-trial 
Justice, Mr. Justice Morris. 

(Document was handed to Mr. Sclawy by Mr. Driskill.) 

32 By Mr. Sclawy: 

Q. Did you ever make application for certificate of occu¬ 
pancy under date of February 13,1946? A. I don’t remem¬ 
ber if I did. 

Q. I show you these papers and ask you if you recognize 
them (indicating). A. I don’t know if I have ever seen 
them. I don’t know who went after these. I just don’t 
know. 

(J. Well, did you authorize anybody to go down there? 
Did you apply, yourself? A. Well, we were all three part¬ 
ners, and whatever one did the other one was satisfied 
with. So I don’t know who did it. I don’t remember that, 
because I didn’t take care of that business. 
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Q. Did you ever have any occasion to go to the District 
Building and make out an occupancy permit, either for 
yourself or for Mr. Fagley? A. Well, we had to have some- 
think like this to operate. I knew that. 

Q. Now, you just stated that you needed something to 
operate. Did you cause anybody other than yourself to go 
down and apply for it? A. I don’t know who applied for it. 

Q. But do you recognize them as having been re- 

33 ceived from the District Building? A. Well, evi¬ 
dently they came from there, but I don’t remember 

them. 

Q. You don’t remember making application in your 
name? You don’t recall signing any application for these 
permits? A. No, I don’t remember. 

Mr. Sclawy. Now, I had the decency to stay back when 
you were asking questions, Mr. Driskill. If you would just 
step back, please. 

Mr. Driskill. If your Honor please, I object to his state¬ 
ment about decency. 

I approached the stand in order to try to save Court, 
counsel, and all concerned, some time, to say that we would 
readily admit that these certificates of occupancy were 
granted, and that if they were granted, they must have been 
applied for, and by either Mrs. Rector or one of the other 
plaintiffs in this case. Thereby saving a great deal of time. 

Mr. Sclawy. I apologize to you, Mr. Driskill, and I with¬ 
draw my remark. 

If you will accept my apology, I will appreciate it. 

By Mr. Sclawy: 

Q. After you received those occupancy permits, which 
are being marked into evidence now, February 13, that was 
six days- 

The Court. Have they been offered ? 

Mr. Sclawy. No, I have not offered them yet. I 

34 think there was a stipulation and agreement to be 
offered in evidence. 

The Court. How are they marked? 
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The Deputy Clerk. I am marking them Defendants’ Ex¬ 
hibits 7 through 14, for identification. 

The Court. Defendants’ Exhibits 7 through 14, inclusive, 
may be received in evidence. 

(Defendants’ Exhibits Nos. 7 to 14, inclusive, were re¬ 
ceived in evidence.) 

By Mr. Sclawy: 

Qj And you discovered on that date that you received 
the occupancy permit which said, “This is not a license,” 
and on some of them it said, ‘ ‘ This is a receipt, ’ ’ and it had 
to be turned in to get an occupancy permit. Isn’t that so? 

Did you discover then that you could not operate on Mr. 
Powell’s license? A. I never knew we didn’t have a license, 
not until afterwards. 

Q. Not until how long afterwards? A. 1 don’t remember 
how long it was. 

Q. You say you didn’t go down to the District Building 
at all, but sent somebody else? A. I don’t remember how 
that was taken care of. 

Q. You could have gone down, though? It could have 
been, you that went down ? A. It could have been any of the 
three of us. 

Q. And if it could have been you that went down 
35 there, were you informed by the District officials 
that that was merely the preliminary to obtaining a 
license? A. I don’t know. I don’t remember anything 
like that. 

Q. Did you ever show those occupancy permits or assign 
them over with your licenses to the defendants herein on the 
date you transferred the business, or before that date? A. 
You can’t transfer those. 

Q. You can’t transfer them? A. Not occupancy permits. 
I knew that. 

Q. Did you ever show those to the defendants? A. I 
guess they were shown. I don’t know. 

Q. Did you ever tell the defendants, “I just went down 
and made an occupancy permit on the 13th day of Febru¬ 
ary, 1946”? A. No. I didn’t say no'thing like that. 
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Q. You did not? Is that right? A. I don’t remember 
anything like that. 

Q. Did you tell Mr. Young about those papers? About 
your going down and making an occupancy permit? A. No, 
I don’t remember talking to him about it. 

Q. In fact, you didn’t tell anybody about them, did you? 
A. I don’t remember anything about it. 

Q. Two days after you filed for those occupancy permits, 
Mrs. Rector, did you have occasion to talk to Mr. 

36 Fagley and Mr. Thompson in reference to a switch¬ 
board? A. I don’t remember any dates on that. 

Q. I show you this paper and ask you whether this is 
your signature. A. That is my signature. 

Q. Let me refresh your memory. On the date of February 
15, 1946, “This agreement made by and between Mrs. 
Esther Rector and Elmer Cramer, party of the first part, 
and Lewis Thompson, party of the second part, that in 
the event the party of the second part wants to take out 
switchboard service and there are any charges, the party 
of the first part will stand all expense.” 

Signed: “J. Esther Rector.” 

A. That is right. Mr. Cramer took care of that. 

Q. And you were there and you signed it on that date? 
A. I signed that. 

Q. And you had a conversation with Mr. Fagley and 
Mr. Thompson with reference to that; is that right? A. I 
really think there was something said about that. 

Mr. Sclawy. I now offer in evidence this Defendants’ 
Exhibit No. 15. 

(Document referred to was marked Defendants’ Exhibit 
No. 15 for identification.) 

Mr. Driskill. I would like to see it. 

Mr. Sclawy. Yes. 

37 Mr. Driskill. If the Court please, I object to the 
admission of this in the evidence on the ground that I 

cannot see where it is material to the case in any manner 
at all. 
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There has been no evidence here of any connection with 
it, or that this, which purports to be some sort of an agree¬ 
ment, that there is any consideration for it, or that it has 
any bearing on this case at all, and I object to it until that 
is shown. 

Mr. Sclawy. If your Honor please, the witness testified 
to the switchboard and other compensations, preliminary 
to the final carrying out of the signing of the agreement on 
February 27, 1946. 

The Court. Objection overruled. It may be received. 

(Defendant’s Exhibit No. 15 for identification was re¬ 
ceived in evidence.) 

By Mr. Sclawy: 

Q'. Now*, under date of February 15, 1946, Mrs. Rector, 

at the time vou had the conversations as to the switch- 
* 

board, did you inform the defendants that you first made 
application for an occupancy permit? A. I didn’t ever 
inform them anything. 

Q. Did there ever come a time w’hen you took Mr. Faglev 
over to the District Building shortly after you signed this 
agreement of February 27, to file for an occupancy permit? 

A. I think I did go with him for something, but I 
38 don’t remember what it was. 

Q. When you got these slips, did you look at them? 
A. Pardon? 

Q. Did you have opportunity to examine these slips w’hen 
you got them back? A. No, I didn’t look at them. 

Q. You didn’t know w’hat they were, did you? A. No, I 
didn’t look at them. 

Q. I show’ you Defendant’s Exhibit No. 9 and call to 
your attention that the restaurant on the certificate of 
occupancy was not to seat over 50 persons. 

Did you call that to the attention of the defendants on 
the 15th day of February, the time you had a conversation 
with them as to the switchboard, or at any time there¬ 
after? A. I didn’t talk to them about it at all. I w’asn’t 
the one that did the talking. 
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Q. But you spoke to them about the switchboard and the 
other matters, didn’t you? A. That was between them, and 
I signed the paper. 

Q. Isn’t it a fact that you showed them the apartment, 
Mr. and Mrs. Fagley, the apartment they were to occupy, 
that night also? A. The what? 

Q. The apartment they were to occupy if they 
39 purchased the business? A. Yes, they were down 
there several times. 

Q. And that was your apartment; isn’t that right? A. 
That is right. It was not an apartment; it was a room. 

Q. But did you have occasion to show them the apart¬ 
ment they were to occupy themselves ? A. That room where 
I was, that is the room they occupied. 

Q. Referring to Plaintiffs’ Exhibit No. 1, wherein you 
agreed to sell the rooming and boarding house business and 
restaurant business, known as the Powell Hotel, together 
with the furniture, furnishings, equipment therein con¬ 
tained, for the sum of $35,000.00, did you have your counsel 
there the day you signed this agreement? A. Did I have 
what ? 

Q. Was your counsel present on the date you signed this 
agreement? 

The Court. Your attorney. 

The Witness. We just had Mr. Young. He was there; 
that is all. 

Do you mean in Mr. Young’s office? 

By Mr. Sclawv: 

Q. Mr. Young’s office, on the 27th day of February, 1946; 
yes. A. He had a man there that was typing. I think it 
was Mr. Lapiana. 

*##*##*#*# 

41 Q. You said previously that you thought that 
those licenses that Mr. Powell had were the licenses 
that you owned and therefore you guaranteed to transfer a 
valid license to Mr. Fagley, Mrs. Fagley, and Mr. Thomp¬ 
son, to do business- 
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Mr. Driskill (interposing). I object to the use of the 
word “guaranteed.” Pie is misquoting the witness. She 
has not said she guaranteed anything. 

Mr. Sclawy. I am going to read this part to her. 

Mr. Driskill. If the Court please, the agreement speaks 
for itself, and I object to any questions to the witness to 
interpret it. 

The Court. She has not used the word “guaranteed,” so 
I will sustain the objection. 

Mr. Sclawy. I want to show her intention. He asked her 
about her intentions before on this other matter, in his 
direct questioning. I do believe it relevant and germane to 
the case to show- 

The Court. You mean the word “guaranteed” in 
there? 

42 Mr. Sclawy. Yes, and I will find it for you, if your 
Honor please. 

The Court. All right. 

Mr. Sclawy. It is on the second page of the agreement, 
your Honor, “the parties of the first part guarantee that 
any necessary licenses for the occupancy”- 

The Court. You may answer the question. 

The Witness. I didn’t read it, so I didn’t know- 

The Court. Put your question again. 

Mr. Sclawy (reading): 

“The parties of the first part guarantee that any neces¬ 
sary licenses for the operation”- 

The Court. What is the question? 

By Mr. Sclawy: 

Q. What was your intentions in the matter? Did you 
intend that they should have a license at the time they went 
into operation? They could operate immediately vdthout 
having to do any further work. A. That is w’hat I thought 
was there, was license. 

Q. And you intended to guarantee to them- A. I did 

not guarantee anything to them. I thought they were 
licenses, and I transferred them to them. 
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Q. And yon thought at that time they could go right in 
there and operate without having to do anything; 

43 isn’t that right? A. Yes, I thought all we had to 
do was sign the back of that. 

Q. Directing your attention to February 19, 1946, eight 
days before you signed this agreement I am talking about, 
did an inspector from the District of Columbia visit the 
premises? A. I really don’t know. 

Q. Can you recall? A. There was one there, but I don’t 
know what date it was. 

Q. It was during the month of February? A. I don’t 
remember. 

Q. Was it before February? At the time you were in 
operation? A. I cannot answer that honestly but I do know 
there was an inspector there and told us what was to be 
done. 

Q. I show you this paper and ask you if you recognize 
the contents, and if that was what the inspector told you 
was to be done. A. No, I never saw this. 

Q. Did the inspector ask you to provide metal containers 
for all dry foods? A. Yes, at the time he was there, yes. 

Q. A tile kitchen? A. No, he never said that, not at the 
time he was there. 

Q. Floor for sewer drain connection? A. Never 

44 said that. 

Q. Tile kitchen walls four feet up? A. Never 
said that. 

Q. Six feet back of cooking units. A. No. 

Q. Hand basins in kitchen? A. Never. 

Q. Metal basin boards on all sinks? A. No. 

Q. Trash and garbage cans? A. Yes. 

Q. Toilets and dressing rooms? A. No. 

Q. For male and female employees? A. Never said that. 

Q. Adequate work tables and also work boards in front 
of the steam table ? A. I believe there was something men¬ 
tioned about a board in front of the steam table. 

Q. Paint kitchen? A. We did that; yes. 
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Q. Paint pantry and store rooms? A. Yes. 

Q. Repair porch? A. Didn’t say that. 

45 1 Q. Get rid of rats? A. I don’t think there was 
anything mentioned about that. \ 

Q. And move all shelves one-quarter inch from the 
walls? A. No. 

Q. But you recall definitely that while you were there, 
this inspector came through there? A. There was inspec¬ 
tions; yes. 

Q. And he told you to do some of this work? A. And we 
did what he told us. 

Q. Did he leave a yellow slip with you like this (indicat¬ 
ing) ? A. I don’t recall. 

Mr. Sclawy. That will be all for today, your Honor. 

• •*•****## 

49 Q. You testified yesterday that you never told the 
defendants in this case, the Fagleys and Mr. Thomp¬ 
son, anything about the occupancy permits being applied 
for by you and the fact that the inspector came around 
under date of February 20 and told you to do certain 
things, which you testified to yesterday. Did you tell Mr. 
Young about it? A. I don’t remember that. 

Q. You don’t recall whether you did or not? A. No, 
I don’t. 

50 Q. You could have? A. I couldn’t say that, be¬ 
cause I don’t recall it. 

Q. Who else did you tell about that? About applying for 
the occupancy permits and about the inspector telling you 
to do all this work on the restaurant license? A. I don’t 
remember discussing it. 

Q. You don’t remember discussing it with anyone? A. 
No, I don’t. 

Q. You just kept it to yourself? A. Well, I don’t know 
anything about it. I just don’t remember. 

The only thing, there were inspectors coming and going 
all the time. 

Q. You mean all the time you were there? A. Periodi¬ 
cally—periodical inspections. 
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Q. Inspectors were coming and going in December, and 
inspectors were coming and going in January, and inspec¬ 
tors coming and going in February? A. That is the rou¬ 
tine. They come and go. 

Q. When the inspectors were there they would point out 
certain things to you, would they not? A. Pardon. 

Q. When the inspectors would come, they would look at 
your place and talk to you about certain things, wouldn’t 
they? A. They would just look at it and go on. The 

51 only time anything was said was about covering the 
things in the closet, which we did, and painting the 

kitchen, which we did, and the pantry, and making a rat- 
proof bin. 

Q. Why did he tell you you would have to do all these 
things? A. He came to the desk and talked to us. 

Q. Why did he tell you you had to do all these things? 
A. I don’t know. 

Q. He didn’t tell you why you had to do it? A. No. 

Q. Isn’t it a fact that he told you you would have to do 
these things to comply, and in order to remain in business 
and obtain a license? A. Well, we know that. 

Q. You do know that, that you have to do those things 
in order to comply, to obtain a license ? A. That is right. 

Q. And it is also a fact that you didn’t actually have a 
license at the time, but had to do those things, isn’t it? A. 
Those inspections come up all the time, even though you 
have it. They come through at any time. 

Q. Even though you had a license ? A. As far as I know. 
Q. How long have you been in the rooming house 

52 business, Mrs. Rector? A. Well, off and on I would 
say about ten years. 

Q. About ten years. And you were in the rooming house 
business ten years before you bought and sold the Powell 
Hotel; is that right? A. Somewhere around there. I 
couldn’t say exactly. 

Q. And during the course of all the years you were in the 
business, Mrs. Rector, you had occasion to apply for licenses 
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for the various houses you ran as a rooming or boarding 
house, did you not ? A. That is right. 

Q. And you knew the procedure, that before you can 
operate a rooming or boarding house, you had to apply for 
a license necessary to operate under the governmental 
regulations? A. Yes, sir. 

Q. And you were well acquainted with those regulations, 
were you not? A. I was acquainted with them; yes. 

Q. Whenever you bought a rooming house before, you 
applied for a license; isn’t that a fact? A. That is right. 

Q. And you applied for a license in your own name? A. 
Yes, but I was not able to go out and do this. Somebody 
else did it. I didn’t attend to it. 

Q. Somebody else did apply for a license for you ? 
53 A. I don’t know. That is what was told for them to 
do. To take care of all business, because I didn’t 
take care of it. 

Q. But you knew you had to apply for a license before 
you could operate legally in the District of Columbia a 
rooming or boarding house ? A. A license was supposed to 
be transferred to us from Mr. Powell, and he signed them 
over. 

Q. I didn’t ask you that question, Mrs. Rector. 

Mr. Driskill. If the Court please, she has a right to 
answer- 

The Court. No. I want her to answer Mr. Sclawy’s 
questions. 

Mr. Reporter, read the pending question. 

(The pending question, as above recorded, was read by 
the reporter.) 

Mr. Sclawy. Answer yes or no, please.. 

The Witness. I don’t know how I am supposed to take 
care of that. Really, I just didn’t take care of it myself. 

The Court. The question is, did you know you had to 
have a license ? 

The Witness. Yes, I know that. 

The Court. Well, then, tell him so. 
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Mr. Sclawy. Your answer is “yes”? 

The Witness. Yes, I know that. 

54 My Mr. Sclawy: 

Q. Then, when you took over the rooming and 
boarding house and the restaurant business of the Powell 
Hotel, you knew you would have to apply for a license to 
operate the same in your own name; isn’t that a fact? A. 
Yes; I know that has to be done. 

Q. Then, at the time you contracted to sell, you knew that 
you did not apply for a license to operate the hotel in your 
own and your partners’ names; isn’t that a fact? A. No, I 
can’t answer that that way, because I didn’t take care of it. 

Q. I am asking you whether you knew of your own 
knowledge that you had to apply, if you had done it 
formerly in your other businesses, to the District Govern¬ 
ment for a license to operate the hotel. A. Yes, I knew 
that, but I didn’t take care of that. 

Q. You did know, but you didn’t take care of that? A. 
That is right. 

The Court. Now, Mr. Sclawy, is it your contention that 
the license may not be assigned ? 

Mr. Sclawy. It is, if your Honor please, and the fact that 
she knew that. 

The Court. Well, then, how is it important whether there 
was any agreement about the license, or not, if the new pro¬ 
prietor had to get a license on his own? 

55 Mr. Sclawy. If your Honor will read further down 
in the paragraph of the agreement, your Honor will 

see there is a clause in here about doing everything possible 
so that they can secure a license. 

If your Honor will grant me indulgence for just one 
moment, I will find it. 

“Will be secured and transferred, the parties of the 
first part guarantee that any necessary licenses for the 
operation of said rooming and boarding house and/or 
restaurant business, shall be secured and transferred 
to the parties of the second part.” 
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In other words, when it is transferred, if your Honor 
please,- 

The Court. I thought you said it could not be transferred. 

Mr. Sclawy. It could be by endorsement, and if the 
premises had been passed, a dollar is paid after the fee has 
been paid, and the restaurant or whatever license was 
granted, a new license is issued to the successor for that 
particular year, and the license bureau man will testify to 
their procedure after license is obtained for the year of 
doing business. 

The Court. Well, if they had transferred these licenses, 
of what value would they have been? 

Mr. Sclawy. If they had the license, if your Honor 
56 please, for 1945-1946, their value would have been 
that by endorsement on the back, which they them¬ 
selves had—there were no licenses at all—that the successor 
would take- 

The Court. Suppose there had been. 

Mr. Sclawy. If there had been- 

The Court. And they would have endorsed them over. 

Mr. Sclawy'. They would have qualified, the next party, 
the successor, to license, immediately upon the payment of 
one dollar. 

The Court. Well, that is a question of law, I suppose. 

Mr. Sclawy. I have the license man here, w’ho will testify 
as to w'hat the procedure is after a license has issued. 

The Court. All right. 

Mr. Sclawy. In other words, it is the contention of the 
defendants herein that if all of these things w*ere as they 
were represented, we would not be here in court today. 

The Court. But I do not see yet the force of your conten¬ 
tion about the licenses, if they had no value when they w'ere 
in your hands. 

Mr. Sclawy. If your Honor please, if I purchase a restau¬ 
rant today and the man is licensed to operate and has a 
license, and he passed all inspection, and they have given 
him his license, he, by endorsement on the back of a license, 
actually in existence for this current period until 
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57 November of this year, if I take that license down 
to the license bureau and I pay a dollar, then the 
license bureau immediately transfers that license to my 
name, and they take back the one with the endorsement 
on it. 

The Court. Without any further- 

Mr. Sclawy (interposing). Without any further inspec¬ 
tion or further ado. But if there is no license- 

The Court. Don’t they want some assurance as to the 
responsibility of the new proprietor, or anything else? 

Mr. Sclawy. No other assurance. The only thing, it has 
qualified in the premises itself. 

The Court. I think I will have to wait until you lay that 
foundation. 

Mr. Sclawy. I want to lay that foundation, if your Honor 
please. 

The Court. All right. 

By Mr. Sclawy: 

Q. You stated that the inspectors were there all the time, 
coming and going, when you were operating the place, from 
December until the time you sold the place. 

Could you recall whether or not there was an inspector 
there during the week of January 15 to 20? A. No, I 
couldn’t. I didn’t pay any attention to the dates. 

Q. Do you remember the names of the inspectors ? 
58 A. No, I don’t. 

Q. Did they tell you what department they were 
from? A. I don’t remember that. They just asked to sec 
the place at different times and Mr. Powell would take them 
through always. 

Q. Mr. Powell would take them through? A. Yes, be¬ 
cause there wasn’t anyone else around, and I couldn’t. 

Q. Was Mr. Powell your manager? A. No, we bought 
from him. 

Q. You bought it from Mr. Powell? A. That is right. 

Q. And isn’t it a fact that you paid Mr. Powell $23,500 
for the business? A. I think that was the figure, yes. 
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Q. And then you kept the business for two and a half 
mohths, three months, and then suddenly decided you 
wanted to sell it for $35,000? A. Because of my health, I 
had to get out of the place, which the doctor said I had to 
do, and Mr. Geddes went away. He was transferred to the 
West Coast, and I was supposed to be more or less of a 
silent partner in it. That is why I never took an active 
part until it was forced on me. 

Q. Are you operating a rooming house now, Mrs. Rector? 
A. No, sir. I haven’t been able to do anything since 

59 I sold that. 

Q. Did Mr. Young contact you to sell the busi¬ 
ness, or did you contact him? A. He came to see me, as 
far as I can remember. 

The Court: Does that make much difference ? 

Mr. Sclawy. It makes this difference, if your Honor 
please: We are trying to show here—if the witness will 
step down, I would like to approach the bench and tell you 
about it. 

The Court: Well, I will let her answer the question, but 
if it is not material, we ought not to waste time about it. 

Mr. Sclawy. It is material, if your Honor please, if she 
answers it. 

The Court. All right. 

Mr. Sclawy. Will you answer that question? 

The Witness. I can’t answer that, because I don’t know 
which way it wras, because we w r ere always on a friendly 
basis. I really don’t know. 

By Mr. Sclawly: 

Q. You always had conversations with him about the 
business? A. Well, I had known him for years, and he 
has always tried to protect me. 

The Court. She has answered. 

By Mr. Sclawy: 

Q. During the month of January, did you have 

60 any conversations with Mr. Young about selling the 
business? A. I can’t remember that. 
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Q. What other reasons did you give Mr. Young besides 
the fact that you were sick? A. There wasn’t any other 
reason. 

Q. Isn’t it a fact that you told Mr. Young of these inspec¬ 
tions you just testified to? These people coming around 
bothering you? A. I don’t remember anything like that. 

Q. You don’t recall anything of that kind? A. Not that I 
remember. 

Q. Could it be possible that you told him about these 
things ? 

Mr. Kelly. If your Honor please, I am going to object. 

The Court. Objection sustained. 

Mr. Sclawy. Your Honor’s indulgence for just one mo¬ 
ment, please. 

The Court. Yes. 

By Mr. Sclawy: 

Q. In the course of the operation of your business, did 
you get any restaurant business from across the street? A. 
We had people from the outside come in, but I don’t know 
who they were. 

Q. How much did they pay you when they came in? Do 
you recall that? A. I don’t remember that, because I 
61 didn’t go over the books. 

Q. You never saw the books? A. Oh, I have seen 
them, but I have never gone over them. 

The Court. I will sustain an objection to this line of 
inquiry, if it is made. 

Mr. Sclawy. I will withdraw that question, your Honor. 

The Court. Well, it is withdrawn now\ 

Mr. Driskill. Well, at this time, if the Court please, I 
want to move- 

The Court. You have not made out your case for damages 
yet. 

Mr. Sclawy. Well, this is just the first -witness. We have 
not put our witnesses on yet, either, if your Honor please. 

The Court. Unless you want to make her your witness; 
and if you do, you vouch for her. 
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Mr. Kelly. If your Honor please, I want to object on be¬ 
half of the third party defendant to all of the testimony, 
with the exception to that brought out by Mr. Driskill on 
direct examination. 

There is a fraud suit brought against the brokers and he 
has to prove that fraud, and he has gone into licenses and 
telephone, and what-not, from this witness, and I ask 
your Honor to rule that he is bound by her answers, 

62 i at least so far as the third party defendant is con¬ 

cerned. 

Mr. Sclawy. Well, I am bound by her answers, if your 
Honor please. 

The Court. All right. 

Mr. Driskill. If the Court please, I was just going to 
move a moment ago that all of the answers of this witness, 
except those relating to her understanding as to whether 
or not the leases were to be included in this chattel deed of 
trust, I move that all of her answers be stricken, unless it is 
understood and the Court rules that all other answers which 
are beyond the scope of my direct examination are binding 
upon the defendants, she having become their witness. 

Mr. Sclawy. If your Honor please, all her answers are 
binding upon me. In fact, the testimony in the record 
will show* that I am attempting to show the Court from the 
beginning w’hat these transactions w’ere, what the intentions 
of the parties w*ere, all the w*ay through. 

Mr. Driskill. Very well, your Honor. If he is bound by 
her answers beyond the scope of the direct, I am willing 
for her to answer anything. 

Mr. Sclawy. And also for the purposes of credibility and 
so forth. I believe your Honor would state I have the right 
to ask any questions pertaining to credibility, and so forth. 
Outside of the scope of direct examination, that is. 

63 The Court. Not w’hen she is your witness. 

Mr. Sclawy. Well, I mean before I made her my 
witness, I asked her certain questions on his direct examina¬ 
tion as to credibility, and so forth, which she answered, and 
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I do believe according to her answers I would like to be 
bound by them anyway, because I am satisfied with the 
answers. 

The Court. All right; go ahead. 
********** 

65 Mr. Driskill. If the Court please, rather than 
taxing this lady’s memory as to what she signed, I 

think the records should be produced and she be asked to 
identify it. 

The Court. She says she thinks she did. 

By Mr. Sclawy: 

Q. And you did that at the time you took over the bus¬ 
iness; is that right? A. I don’t remember when that was 
done. 

Q. Was it done any time within the three months you 
were there? A. Well, if it was what was supposed to be, 
it was taken care of. 

Q. And under that statement you filed that you were to 
abide by the rules and the maximum rent ceilings; is that 

right? A. I never was required- 

Mr. Driskill (interposing). If the Court please, I object 
on the ground that the statement speaks for itself, and 
the best evidence rule would be that it be required to be 
produced and shown to the lady. 

Mr. Sclawy. I am laying the foundation for what I am 
going to ask next. 

Mr. Driskill. I object to the question on that ground. 
The Court. I wdll sustain you. 
********** 

66 Q. Did you make any complaints to Mr. Young 
about any unsatisfactory thing about the busi- 

67 ness? 

Mr. Kelly. Did you say “Mr. Young”? 

Mr. Sclawy. That is right. 

Mr. Kelly. You said Mr. Powell a moment ago. Did you 
mean Mr. Young? 
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Mr. Sclawy. I mean Mr. Young. 

The Witness. Say that again, please, because I am con¬ 
fused. 

By Mr. Sclawy: 

Q. Did you make any complaints to Mr. Young about any¬ 
thing being unsatisfactory about the business'? A. I did 
not. 

Q. The business that you bought from Mr. Powell? A. 
No, sir. 

Q. You never made any complaints at all? 

The Court. She said she didn’t. 

By Mr. Sclawy: 

Q. When the inspectors told you to do all these things that 
you testified to, did you intend to do those at your own 
expense? A. We did them. 

Q. You did them? A. All but fix the ratproof bin, and 
that was understood between Mr. Fagley and us that we 
would give him all the groceries that were in the pantry 

i for him to do it, and he consented. 

68 Q. You said a moment ago that you didn’t tell 
anybody about the inspectors coming there, Mrs. 
Rector. 

Mr. Driskill. If the Court please, I object to him trying 
to impeach his own witness. 

The Court. Yes. She is your witness. 

Mr. Sclawy. She is a hostile witness, if your Honor 
please. 

The Court. Then the question is argumentative. 

Mr. Sclawy. Well, I am asking her whether she stated 
a moment ago- 

The Court. The record will show that. 

By Mr. Sclawy: 

Q. Did you talk to anybody yesterday about this case 
after you left the courtroom, Mrs. Rector? A. Never. I 
haven’t even discussed it at home at all. 
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Q. Did you talk to your lawyer, Mr Driskill, after you 
left here? A. I don’t remember that. 

Q. You don’t remember that? A. No. 

Q. Did you talk to Miss Maskey, the other counsel in the 
case? A. We left here together, but there was nothing 
discussed that I can remember. 
*********** 

71 Elmer R. Cramer 
********** 

Direct Examination 
By Mr. Driskill: 

********** 

Q. What wns the price, the selling price of that hotel? 
A. $35,000. 

Q. Were you to receive a purchase money mortgage or 
deed of trust securing an unpaid balance of the purchase 
price? A. Yes, sir. 

Q. What was your understanding, Mr. Cramer, as 

72 to whether or not that chattel deed of truct securing 
the notes for the unpaid purchase price, w'hat was 

your understanding as to whether or not the leases from 
the owners of the buildings, were they to be included in that 
chattel deed of trust? A. Yes, sir; the entire business. 
Leases and all. 

********** 

Cro s s-Examination 
By Mr. Sclawy: 

• •*•*•••** 

85 Mr. Driskill. If the Court please, at this time I 
would like to stipulate, if we may, that Plaintiffs’ 
Exhibits Nos. 1, 2, 3, which have been admitted in evidence, 
were prepared by Mr. Sclawy or his firm. 

• *••*••••* 
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S7 i Mr. Driskill. I would like to stipulate, sir, that Mr. 

Sclawy received the pay for the preparation of these 
exhibits; that at that time he represented Mr. Thompson. 
Mr. Sclawy. That is right. 

Mr. Driskill. That is all I want to do. 

Mr. Kelly. Would you identify Mr. Thompson, please, in 
that stipulation? 

Mr. Driskill. Oh yes. Mr. Thompson is the defendant in 
this case. Mr. Lewis R. Thompson. 

That is correct, is it not, Mr. Sclawy? 

Mr. Sclawy. That is right. 

********** 

88 Leonard E. Fagley 

*##♦#####* 

Direct Examination 

By Mr. Sclawy: 

*#*####### 

95 Q. Well, you said you were over there with Mr. 

Young, Mr. Thompson, Mrs. Rector, and Mr. Cramer. 
Anybody else? A. That was all that was there. 

Q. What did you discuss at that time, if anything? A. 
We discussed the prices that they were getting for room 
and board; discussed the cost of having the switchboard lo¬ 
cated there. 

Q. What else ? Did you make any inquiry as to anything 
else? A. Well, they showed us the rooms, different rooms. 

Q. What else did you discuss in reference to the rooming, 
boarding and restaurant business? A. Well, they told us 
that there was a restaurant license there; well, as a matter 
of fact, it was hanging up on the wall. They pointed to it 
and said there was a restaurant license there. They dis¬ 
cussed about the people coming across from the other room¬ 
ing house across the street. 

Q. I show you these two papers, Defendants’ Exhibits 5 
and 6, and ask you if you recognize them. A. They are 
the ones that were hanging on the wall. 
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Q. When you say ‘ ‘ ones, ’ ’ what do you mean by ‘ ‘ ones ’ ’ ? 
A. Well, this is the restaurant license and the other 

96 one is a receipt. 

Q. How did you know they were restaurant 
licenses, Mr. Fagley ? A. It tells you on it 

Q. Did anyone else point those out to you or show them 
to you ? A. Mr. Cramer and Mrs. Rector. 

Q. Did you have any conversation with anybody else 
about them? 

The Court. He didn’t say he had any conversation with 
anybody. 

Mr. Sclawv. He is talking about the conversation about 
the licenses. 

The Court. You asked him that as if he had said he had 
conversations. 

Mr. Sclawy. He previously stated, if your Honor please, 
that he had a conversation with Mr. Cramer, Mr. Young, 
Mrs. Rector, and Mr. Thompson. 

Mr. Kelly. I know he never mentioned the name “Mr. 
Young,” because I would have been right up. 

Mr. Sclawv. Let the reporter read it back, if your Honor 
please. 

The Court. Let us have another question. 

By Mr. Sclawy: 

Q. Who was w T ith you when you went over there? 

97 A. Mr. Thompson and I. We met Mr. Young at the 
Powell Hotel. 

Q. And who else was there besides Mr. Young, you, and 
Mr. Thompson? A. Mr. Cramer and Mrs. Rector. 

Mr. Sclawy. And then he testified about licenses he saw 
on the wall, and I brought these over and asked him 
whether he recognized them, and they were discussing about 
this, if your Honor please. 

********** 

103 Q. Did you have any other conversation with Mrs. 
Rector at that time? A. Well, at that time we dis- 
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cussed as to how we could distinguish the guests living in 
the hotel from the outsiders coming in. There was a con¬ 
versation as to what was the best method of distinguishing 
them and she said, Mrs. Rector told us, that the head waiter 
kne\v all the guests in the hotel and that it was very easy 
for her to distinguish between the two. 
»#•••****# 

107 Q. After you were shown these tapes, as you testi¬ 
fied, you asked for an explanation, and did you talk 
about anything else ? Did you talk about the types of busi¬ 
nesses, and so forth? A. Well, we inquired as to whether 
they had the license for everything, and they said that they 
did. Mr. Cramer and Mrs. Rector, and that everything 
was in order. 

Q. Did they show you any other licenses, other than what 
you saw on the wall, as you just testified to? A. Not at 
that time; no, sir. 

#***###### 

109 Q. Do you recall signing this paper under date of 
Februarv 27, 1946? 

I hold in my hand Plaintiffs’ Exhibit No. 1. Is that your 
signature there, Mr. Fagley (indicating) ? A. Yes, that is 
my signature. 

Q. And where was that document signed? A. Mr. 
Young’s office. 

Q. And who was present at the time you signed that 
document ? A. Mr. Thompson and I, and Mrs. Fagley, Mrs. 
Rector and Mr. Cramer, Mr. Young and Mr. Young’s 
attorney. 

Q. Mr. Lapiana? A. That is right. 

Q. Was there anybody else there? A. Miss Maskev. 

Q. Did you have any conversation with either Mr. Young, 
Mr. Cramer, Mrs. Rector, Miss Maskey, Mr. Lapiana, -with 
reference to the terms, before you signed this paper? 

110 Was there any conversation? A. I don’t recall any. 

Q. Was there any discussion as to any of the terms 
and figures and so forth, at that time, before they were 
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filled in by Mr. Young? Did you read the paper before you 
signed it? A. Yes, we read the paper. 

Q. Did you notice whether or not Mrs. Rector, Miss 
Maskey, or Mr. Cramer, read the paper that was given to 
them similar to the one you have in your hand? A. I don’t 
recall. They were there before we got there, and they 
probably could have read it before I got there. I don’t 
know. 

Q. When you got there, just tell his Honor exactly what 
happened, and 'what took place. That is what we want to 
know. A. Well, we all met in Mr. Young’s office and Mr. 
Thompson and I, as we entered, we were given this to read 
over, and after we read it over, we all signed it. 

Q. Did you have any discussion with Mr. Young then as 
to when your payments were to become due? A. Well, the 
payments on the $9,500- 

The Court. No. He is asking about what Mr. Young 
told you. 

Mr. Sclawy. That is right. 

By Mr. Sclawy: 

Q. Did you have any discussion with Mr. Young 
111 as to when your payments were to become due, or 
with the other parties 'who got there before you did? 
A. No, I never had any discussion. The dates were sup¬ 
posed to be- 

The Court. Wait a minute. You have answered the 
question. 

By Mr. Sclawy: 

Q. What did you say about dates? The dates were what? 
A. The dates on those ■were to be paid- 

The Court. No. He was about to make some statement 
that isn’t an answer at all. 

You asked him if he had conversation with Mr. Young 
and he said no. 

Mr. Sclawy. Well, if your Honor please, there are cer* 
tain blanks on here. Some are filled in and some are not. 

The Court. Ask him another question. 
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By Mr. Sclawy: 

Q. Did you make any inquiry as to the blank spaces on 
this contract after you read it, and whom did you direct 
your inquiry? A. Mr. Young took care of that after we 
had all signed it. He gave it to his lawyer to fill in the 
dates, and when I received my copy the dates were blank. 
Q. At the time you signed this agreement, all these spaces 
were blank ? A. The spaces were blank. 

112 Q. And then when you got them back, the blanks 
were filled in? A. Some of them; and some of them 
were not. 

Q. Well, we were not there, neither I nor the Court, Mr. 
Fagley, and we are trying to find out exactly what hap¬ 
pened that day. 

• 1 • * * # # * * * * 

116 Q. Now, I show you these papers and ask you 
whether you recognize them or not, and I hold in 
my hand Defendants’ 2, 3, 4, 5, and 6. A. These are the 
licenses that they signed over to me when we took over. 

Q. When you say “they” who do you mean by “they”, 
Mr. Fagley? A. Mr. Cramer, Mrs. Rector, and Mr. Geddes. 
Of course, he was—Miss Maskey was attending to the 
affairs for him. 

Q. Did they represent to you that those were their 
licenses under which they were doing business? A. Yes. 

118 Q. Mr. Fagley, what happened after that? You 
took possession and began operation of the busi- 

119 ness, and what happened afterwards? Did you have 
occasion to go to any of the District Governmental 

offices with anybody? A. Well, Mrs. Rector and Mr. 
Cramer signed the licenses over to us. 

Miss Maskey wasn’t there at the time, so she came in a 
week or so later and signed it. 

Mrs. Rector and I, w*e went down to the District Building, 
I don’t know which one it was any more, to make applica- 
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tion for occupancy permits. I didn’t know where to go, so 
she took me down and showed me. 

Q. Did you make application for your occupancy permits 
that day? A. Yes. 

Q. Did you receive them? A. I have received them 
now, yes. 

Q. Did Mrs. Rector ever tell you that she had an oc¬ 
cupancy permit on the place? A. No, there was nothing 
mentioned of that. 

Q. No conversation of any kind mentioned? A. No. 

Q. Do you know of your own knowledge whether she 
had at the time you went with her, whether she had made 
an application for an occupancy permit? A. No, I don’t 
know. 

120 Q. Now, Mr. Fagley, tell his Honor what happened 
after you made your payments on the notes, in refer¬ 
ence to the licenses on the place. A. Well, I found out 
soon afterwards from conversation with the other person 
that licenses couldn’t be transferred like was done in this 
case, so I went down and checked up at the Health Depart¬ 
ment license bureau myself, and they told me down there 

in the Health Department- 

#•*****•#* 

Q. Now, did there come a time after you began operation 
that inspectors from the District Government came to your 
premises? A. Yes. 

121 Q. And did they inspect the premises as to what 
type of licenses? A. Yes. 

Q. Where were they from? A. Inspectors from the 
Health Department. 

Mr. Driskill. Can we have a date on that, Mr. Sclawy? 

Mr. Sclawy. Yes, I will. 

By Mr. Sclawy: 

Q. Can you recall about what time that was? A. I don’t 
recall just the date, when it was, but it was after we went 
in. 
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Q. It was after when? A. I don’t know. It was a month 
or two months after we went in. I just don’t recall. 

Q. And did you learn then that there were no licenses on 
the place? A. Yes. 

Q. And what did you do about it, if anything? A. Well, 
the Health inspectors came through and inspected for the 
rooming and boarding house license, and then they sent 
me a list of what had to be done in order to get these 
licenses, and also I found out that there wasn’t no restau- 
rant license there. I went down to the Health Department 
and they gave me a list of what had to be done. I think 
that was March 20 or 25; I can’t say for sure which 
122 it was 

Q. Did you get in touch with the parties who sold 
it to you at that time and tell them about it? A. Yes, I 
talked to Mr. Cramer and told him that there was never 
no license here, no restaurant license there at that time, 
and he told me that there was, that that license that was 
on the ■wall was the one. 

Q. And did he tell you at that time that the inspectors 
were there at the time he was there, when he was in oper¬ 
ation? A. No, there wasn’t no mention about it. 

Q. He still didn’t tell you about it at all. 

Did you do anything about it ? A. I talked to Mr. Cramer 
about this, about there not being a license there, and he 
claimed that there was. So I just let it go, figuring that 
they would find out themselves that there was no license 
there, and make an adjustment. 

Q. Did you understand from the explanation that Mr. 
Cramer gave you, did you take his explanation ? A. I took 
his word that that was the license there, until I found out 
myself later on that it wasn’t. 

Q. Did you make your payments on your notes as you 
went along, from the time you operated the place? A. I 
made them for three months. 

Mr. Sclawy. I want to read into the record, and I think 
it is already stipulated, Plaintiffs’ Exhibit No. 2, the last 
payment the defendants made was on June 12, 1946. 
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123 Q. Did you have occasion to be visited or notified 
by the District authorities again in reference to the 
work to be done? A. Yes. I made application then for 
licenses and they sent an inspector up and inspected it. 
That was for a restaurant license. They sent the inspector 
up and he gave me a list of what had to be done. 
*#***#•#** 

125 Q. Coming back to the work that the District 
authorities ordered you to do, Mr. Fagley, did you 

make any effort to see'that the work was done? A. Yes. 
In order to get the restaurant license there I had several 
contractors come in and give me an estimate as to how much 
it would cost to do the alterations and repairs in order to get 
the restaurant license, in order to meet the Health Depart¬ 
ment’s requirements. 

126 Q. What was the name of that contractor? A. Mr. 
Lepley was the first contractor that came in. 

Q. And do you recall what time of the year in 1946 that 
was? A. No, I don’t recall. I don’t recall the date that 
he was in. 

Q. It would be in the spring, summer, or autumn ? A. It 
was in the summertime. 

Q. And what estimate did you get ? A. He said- 

Mr. Driskill (interposing). If the Court please, I object 
to what somebody said. He is trying to say what the con¬ 
tractor said, and I object to that. 

The Court. Sustained. 

Mr. Sclawv. Well, I will have the witness down later on, 
if your Honor please, and the witness himself can testify 
as to what happened. 

The Court. Yes. 

By Mr. Sclawy: 

Q. But you spoke to Mr. Lepley and Mr. Lepley gave you 
some information? A. Yes. 

Q. Don’t tell us what that information was that he gave 
you, but you can tell us what you told him. A. What is 
that? 
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127 Q. Did you talk to him? A. Yes, I talked to Mr. 
Lepley. 

Q. What did you say to him ? A. I had received that pink 
paper from the inspector as to what had to be done in order 
to get the restaurant license, and I showed him that paper, 
and we went through the entire contents of it, and told 
him what had to be done, and he told me what it would cost. 

Q. When you talk about a paper, I show you this paper 
and ask you if you can recognize it. A. That is the require¬ 
ments that was given to Mr. Powell. That was before we 
went in there, before I took over on March 1. 

Mr. Driskill. If the Court please, I move that that answer 
be stricken. He does not know what was given Mr. Powell. 

The Court. That will go out; objection sustained. That 
will be all for now. Be back at one-thirty. 
********** 

137 Q. I believe you have here some papers you stated 
were sent to you by the District Government, under 

date of October 23, 1946. 

Then you have other notices under date of March 28, 
1946, and it is addressed to Mr. Thompson and yourself at 
1738 M Street, N. W., City. Sent from the Government 
of the District of Columbia, Office of the Superintendent of 
Licenses, 1946. 

“ October 23, 1946. 

“Dear Sirs:” 

Mr. Driskill. If the Court please, if this has not been 
offered in evidence, I don’t think it is proper for it 

138 to be read as yet, and I object to it. 

Mr. Sclawy. I want to ask him a question on that 
first, before I get through. 

The Court. All right; ask it. 

By Mr. Sclawy: 

Q. Was this your denial of vour license on the applica¬ 
tion you made ? 

The Court. It will speak for itself. 

Mr. Sclawy. All right. Then I will offer it. 
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Mark this identification Defendants’ Exhibit 24. 

(Document referred to was marked Defendants’ Exhibit 
No. 24 for identification.) 

Mr. Kelly. I object on behalf of the third party defend¬ 
ant. This paper purports to be a notice dated October 23, 
disapproving ‘ ‘ application for a license to operate a restau¬ 
rant because of an unfavorable report made thereon by the 
Health Department. ’ ’ 

I don’t see how that could possibly prove any fraud on 
the part of my client. 

Mr. Sclawy. If your Honor please, the broker as well as 
the defendants herein represented these people in there. 
The broker cannot bargain away his liability by stating on 
his own contract, “I am not responsible for income or any 
other misrepresentations made by the seller herein.” 

Licenses were guaranteed and represented as hav- 
139 ing been obtained; the place was operating under 
law. In fact and in truth, no restaurant licenses 
were ever issued for the period October 31,1945, to October 
31, 1946, and after Mr. Fagley testified, before he made 
application for a license, this is the answer he got under 
this date, and the inspectors are here, which I will tie up 
with their records, which they have. 

The Court. The objection is good, as to the third party 
defendants. 

Mr. Driskill. If the Court please, I object to the admis¬ 
sion of this defendants’ 20 on the ground that it is imma¬ 
terial to the issues involved, and as to Mr. Sclawy’s state¬ 
ment that there vras no restaurant license issued for the 
year October 31,1945, to October 31,1946. 

I should like to call Mr. Sclawy’s attention to the exhibit 
which he himself offered as Defendants’ No. 6, which shows 
that a license was issued, a restaurant license, No. 473, to 
Thomas Powell, to operate a restaurant at 1738 M Street, 
N. W. 

Now, that was for the calendar year or the license year, 
rather, from October 31,1945, to October 31, 1946, which is 
exactly contrary to the statement made by Mr. Sclawy. 
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Now, this is an application here for license, that is, a 
rejection on an applicant made many months after the 
consummation of the sale. It is a rejection for an unfavor¬ 
able report made by the Health Department. I sup- 

140 pose they perhaps refer to this dirt and rats and 
unclean hall, and so forth, but I think it is wholly 

immaterial to this case, and I object to it. 

Mr. Sclawy. If your Honor please, Mr. Driskill just 
looked at this paper and left off the most important part on 
the bottom. 

I don’t know whether he did it unintentionally or through 
an inadvertence. 

This is a receipt, not a license. This is what they give 
you when you apply for your license, Mr. Driskill, in case 
you don’t know the machinery of it. 

Mr. Driskill. I understand it. 

Mr. Sclawy. This is a license which they had formerly 
in the previous year. 

Mr. Driskill. I must stand corrected. It seems that I am 
guilty of the same oversight that the parties to this suit 
have been. I mistook this for a license. It is a receipt and 
not a license. It so states. 

I think I may be excused, inasmuch as your clients over¬ 
looked that and so did I. 

Mr. Sclawy. I am not going into the fact of the parties. 
I am talking about this point. 

The Court. The Court thinks the objection is good, how¬ 
ever. It is sustained. 

Mr. Sclawy. May I have exceptions to that, if your 

141 Honor please. 

The Court. Yes. 

The Court. Yes. 

Bv Mr. Sclawv: 

V * 

Q. Did you ever have a license to operate for the year 
October 31, 1945, to October 31, 1946, as guaranteed in the 
contract, Plaintiffs’ Exhibit No. 1? 
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Mr. Kelly. I object to the last part of the question. It 
is a question for your Honor to decide. 

The Court: Sustained. 

By Mr. Sclawy: 

Q. Did you ever receive any license to operate a restau¬ 
rant under the laws and regulations of the District of 
Columbia? A. No, sir. 

Mr. Sclawy. I think that serves the same purpose as this 
thing, if your Honor please. 

By Mr. Sclawy: 

Q. Now, did there come a time that that the health in¬ 
spectors visited the premises, Mr. Fagley, after you com¬ 
menced operation of the business? A. Yes, sir. 

Q. And did they furnish you with a list of work to be 
completed? A. Yes, sir. 

Q. And did you have estimates submitted to you 
142 on the cost of the work, in order to qualify for a 

license? A. Yes. 

Q. Do you have any of the written estimates with you? 
A. No, sir. 

Mr. Sclawy. I will furnish that with other witnesses, 
later, who were asked to bring the records down, if your 
Honor please. 

By Mr. Sclawy: 

Q. Do you know what the amount of the work to be done 
would cost? 

Mr. Driskill. If the Court please, I should like to inter¬ 
pose an objection to that question. My ground of objection 
is that the cost of any work to be done in order to qualify 
Mr. Fagley for a restaurant license, or any other license, 
after he went into possession there, is wholly immaterial to 
this case, and for the second reason, or second ground, that 
the cost of any alterations in any event would not be a 
proper measure of damages in this case. 




56 


Now, if there is any fraudulent representations which 
have not been proved here as to any licenses, I think that 
the proper measure of damage would not be the cost of 
altering a building but would be the difference between a 
business with a restaurant license, or with a license, and 
one without, if any difference, and therefore I object to any 
testimony as to the cost of any alterations or work to be 
done. 

143 The Court. There is a short answer. 

Mr. Sclawy, immediately before putting this ques¬ 
tion, gave the Court assurance that he would present the 
estimate, and then he asked this witness what that estimate 
showed, which is secondary evidence. 

So the objection is sustained. 

By Mr. Sclawy: 

Q. Mr. Fagley, can you tell us the name of the people 
whom you requested to make the estimates? 

I would like to have that for the record, inasmuch as 
they are going to be here to testify, if your Honor please. 

The Court. All right. 

The Witness. Mr. Zepp. I don’t know the initials. It is 
Zepp & Company. 

Mr. Driskill. If the Court please, I want to again inter¬ 
pose an objection to any questions or answers bearing on 
the cost of any alterations or any estimates on work to be 
done up there, on the ground that it is immaterial and on 
the further ground that their cost of alterations would 
not constitute a proper measure of damages. 

Mr. Sclawy. If vour Honor please, there are allega¬ 
tions in the complaint and in the cross claim and in the 
counter-claim, as to the same facts which are being brought 
out now; as to the extent of the fraud; as to the fact that 
they guaranteed all these licenses would be there; and not 
only that, but the evidence as adduced earlier shows 

144 that the parties, the plaintiffs, had knowledge that 
all these things had to be done, but they didn’t dis¬ 
close them to anyone. 
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Surely the fact that his own clients, the plaintiffs in this 
case, went into the scope—there certainly is some evidence 
of the fact that certain material concealments of facts 
were withheld from the information and the knowledge of 
the defendants herein, and after they went into the business, 
they found out “this is what we have to do now.” “This 
is not what was represented to us.” 

Surely that would be a part of the fraud and the conceal¬ 
ment and the material fact of the entire transaction, if the 
Court please. 

It is very easy for counsel for the plaintiffs to come in 
here and say, “No, we are in the right. Whatever happened 
before, this is material now.” 

The Court. Well, the question before the Court now is 
the names of the contractors who were asked to submit 
estimates. That answer may be taken. 

Could you give any? 

The Witness. Matthew Zepp was one. National Home 
Improvement Company, I think, was the other one. And 
I believe it was M. F. Zepp, Z-e-p-p, contractor. 

By Mr. Sclawy: 

Q. After you had these people furnish estimates, 
145 did you talk to Mr. Young after that, the broker in 
the case? A. No, sir, I didn’t. 

Q. Did you talk to anybody else about it? A. Mr. 
Thompson. 

Q. Directing your attention to the time you took over 
operation on March 1, 1946, was the restaurant business in 
operation at that time, Mr. Fagley? A. No. 

Q. Will you tell his Honor what the condition of the 
restaurant was the date you took it over? 

Mr. Driskill. If your Honor please, he said the restau¬ 
rant was not operating. 

Didn’t you say the restaurant was not operating? 

The Witness. Yes. 

Mr. Driskill. Then I think the question of what the 
condition was- 
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Mr. Sclawy (interposing). I didn’t say the business— 
the restaurant itself. 

If I walk into the courtroom, what was the condition in 
this room? 

The Court. Objection sustained. 

By Mr. Sclawy: 

Q. Where was the restaurant to be operated? A. 1738 
M Street. 

Q. What floor? A. First floor. 

146 What was the condition of that first floor the day 
you took over possession of the premises? A. Well, 

the dining room was all right, but the kitchen was very 
dirty. 

Mr. Kelly. I thought that was the same question that 
you sustained an objection to. 

The Court. Well, it was. If I had heard an objection, I 
would have sustained it. 

Mr. Kelly. I object. 

The Court. Sustained. 

Mr. Sclawy. The question before that, your Honor, 
which was objected to, was what the condition of the place 
was eight months later, which they objected to on these 
papers here. 

X am talking about the time that he looked at the place 
and signed the papers and he went into operation. 

The Court. Yes. Let’s have another question. 

Mr. Sclawy. May I have an exception to that, if your 
Honor please. 

The Court. You automatically have exception to all ad¬ 
verse rulings. 

Mr. Sclawy. Thank you, your Honor. 

By Mr. Sclawy: 

Q. Did the premises of the restaurant have any signs out¬ 
side for identification? A. Yes, sir; there were two 

147 signs outside the front door, sir, entrance to 1738. 
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Q. And what does it say? A. Luncheon and dinner at 
1738 M Street- 

Mr. Driskill. If the Court please, I object to this question 
and answer. He is stating what a sign said and I think the 
best evidence is the sign, production of the sign. 

The Court. What is the purpose of it, whether there is 
a sign or not? 

By Mr. Sclawy: 

Q. Was the dining room in operation at the t im e of 
March 1, 1946? A. The dining room for the board of the 
guests was; yes. 

Q. Would that be the same dining room the restaurant 
would be operated in also? A. Yes. 

Q. What was the condition of that dining room? 

Mr. Kelly. I object to that. 

The Court. Objection sustained. 

Mr. Sclawy. He just testified that that was open and run¬ 
ning, if your Honor please. 

The Court. I understand. 

By Mr. Sclawy: 

Q. Is the same sign on that building at the time you saw 
the place before you purchased it and the date you 
148 purchased it and went into the business, took over 
the operation of the business, on the premises today? 
A. Yes. 

Q. I show you this photograph and ask you if that is 
a true likeness of the sign upon the date you went over to 
look at it before purchasing it, the date you purchased it, 
and the date it is in operation today. A. Well, it is except 
for one piece or part of the glass in this one sign was in at 
that time which isn’t in now. 

Q. Except there is a crack or piece of glass missing? A. 
It was cracked and it came out later on. 

Q. Now, as to the contents or the language of the sign, 
is that the same sign you saw? A. That is the same. 
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Q. On February 7 up to the 27th, 1946? A. Yes,-sir, that 
is the same. 

Mr. Sclawv. I would like to offer that in evidence. 

•> 

Mr. Kelly. I object to its materiality. 

The Court. Sustained. 

Mr. Sclawy. The materiality, if your Honor please, is the 
fact that there is a holding-out here to the public itself as 
a restaurant, and I do think, if your Honor please, that it 
is material to the case to show that as the representations 
were made to the defendants in this case that here is a 
restaurant, we have the licenses, you can go right in 
149 and operate. Everything is there for you to operate. 
The Court. Let’s have the next question. 

By Mr. Sclawy: 

Q. Was there a sign on the building? A. Yes, sir. 

Mr. Kelly. I object to that. 

The Court. Your objection comes a little late. 

Renew it if there are other questions of that kind. 

Mr. Sclawy. Those are all the questions on direct, if 
your Honor please. 

Cross-Examination 

By Mr. Driskill: 

Q. Mr. Fagley, I show you Defendants’ Exhibit No. 20, 
which you have identified here. I ask you whether or not I 
-was correct in understanding you to say that these condi¬ 
tions set out here in this notice existed on July 31, 1946. 

♦ *##*****» 

The Witness. Those conditions probably did exist if they 
have them on the paper there. 

#•*#**•••* 

155 Q. I say, you went there to inspect it before the 
consummation of the sale? A. Yes. 

Q. And it was before the consummation of the sale 

156 that you and Thompson went there one night and he 
looked over the books; isn’t that right? A. Yes. 
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Q. And was it at that time that Thompson said right 
away that he couldn’t see where they had $6,000 income? 
Isn’t that true? A. Yes. 

Q. Sir? A. Yes, sir. 

Q. So then if Thompson said that, you didn’t believe they 
actually had $6,000 income, did you? A. No, sir. We didn’t 
know how much wasn’t going on the books. 

Q. You didn’t believe they had $6,000 income, though, 
did you? A. No, sir. 

Q. Mr. Thompson said he didn’t believe it, didn’t he? A. 
Well, Mr. Thompson is the one who actually looked over 
the books that night, and he said right away there was no 
$6,000 a month income. 

Q. And you shared that doubt, did you not? A. Yes. 

Q. And you did not rely on Mr. Young’s statement that 
you say he made, that there was $6,000 income? You relied 
on the inspection of the books by Mr. Thompson and 
157 what he said, didn’t you? A. Well, we relied on Mr. 

Young until we inspected the daily receipt books and 
check books. 

Q. Yes. Until you inspected them. A. Yes. 

Q. And then after you had inspected them, you no longer 
relied on Young, but relied on Mr. Thompson’s inspection 
of the books? A. Well, we didn’t know how much wasn’t 
going on the books, and we relied on those restaurant 
licenses being there. 

Q. Wait a minute. What is that? We are not talking 
about the restaurant licenses. We are talking about the 
income now. A. Well, that would be income from the 
restaurant, wouldn’t it? 

Q. I will ask the questions, please, Mr. Faglev. You 
answer them. A. Yes, sir. 

Q. I say, after Mr. Thompson expressed doubt that there 
was any $6,000 income, you then shared that doubt, did 
vou not? A. Yes. 

Q. And therefore you didn’t rely any longer on what 
Young had told you, but on what Thompson and you had 
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seen; isn’t that right? A. Well we knew’ that it wasn’t 
there. 

158 Q. Yon knew then it wasn’t there, the $6,000? A. 
Sure. 

Q. And that w’as before the final consummation of the 
sale, was it not ? A. I guess it was. 

********** 

159 Now’, I show’ vou Defendants’ Exhibit No. 6. That 
is what ? A. That is a receipt, not a license. 

Q. For what? A. For a restaurant. 

Q. When did you first see them? A. When we went down 
to inspect the premises. 

Q. And that was before you consummated the sale, 
wasn’t it? A. Yes. 

Q. Now’, w’here w’as it? A. Tacked up on the wrall. 

Q. And it w’as there for you to see and you saw’ it? A. I 
just glanced at it and saw’ there w’as a restaurant. They 
said there w’as a restaurant license there. 

Q. It wasn’t concealed—it w’as right in plain view', and 
you saw it there ? 

Mr. Sclawy. If your Honor please, I believe counsel made 
the same mistake a little w’hile ago, wrhen he called it a 
license, when he tried to read it into the record. 

Mr. Driskill. If the Court please, if that is to be con¬ 
sidered as an objection, I should like to have it put in the 
form of one. 

The Court. Well, the witness knows that this is a receipt. 
Mr. Driskill. Yes, sir. 

The Court. All right; go ahead. 

By Mr. Driskill: 

Q. Now', you saw that tacked up on the w’all in the office 
of the Pow’ell Hotel, didn’t you? A. Yes. 

Q. Before the sale was consummated? A. Yes. 

Q. Nobody tried to conceal it from you. It was right 
there and you saw it, didn’t you? A. That is right. 
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Q. Now, then, you just simply assumed that it was a 
restaurant license, didn’t you? A. Well, it has “restau¬ 
rant” written on there, doesn’t it? 

Q. Yes, it does have. The word “restaurant” is writ¬ 
ten on there. It also has written on there “This is a re¬ 
ceipt, not a license,” doesn’t it? A. Yes. 

Q. And you assumed that it was a license, didn’t you? 

A. Yes. They said it was a license, and that if we paid our 
$15— 

161 Q. Who said so? A. Mr. Cramer said it. 

Q. Said that this was a license? A. Yes. 

Q. But the instrument itself says it isn’t, and it was 
tacked up on the wall; is that not correct ? A. Yes. 

Q. Now, you say that it was endorsed over to you by 
Mrs. Rector right after the consummation of the sale; is 
that correct? A. Yes, a week or so after March 1. 

Q. A week or so after March 1? A. Yes, when we took 
over. 

Q. That was wdien you first noticed that it wasn’t a 
license at all? A. That is right. 

Q. Was it then that you realized that you didn’t have a 
license for a restaurant? A. Not until I went down and 
checked up with the License Bureau. They had paid for it 
but the license never issued. 

Q. When this was endorsed over to you, then you say, 
did you not, that it was a receipt and not a license? A. Yes. 
That is when I went down to check on it. 

Q. You went down, then, to see whether or not you 

162 actually had a license; is that correct? A. Yes. 

Q. Right away? A. Yes. Well, not the next min¬ 
ute afterwards. Maybe a day or two afterwards. 

Q. A day or tw’o afterwards; all right. 

Now, you found that you didn’t have a license, and then 
you were clear on that at that time; right? A. Yes. 

Q. Did you immediately apply for a restaurant license? 
A. I don’t recall whether I did. 
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Q. As a matter of fact, you didn’t apply for a restaurant 
license until August 22, 1946, did you? 

* **##**##• 

A. I don’t remember, sir, whether I did or not. I don’t 
know the date, what the date was. 

Q. Well, it was many months, was it not, after Mrs. 

163 Rector endorsed this to you? A. I don’t recall. 

Q. You can’t say whether it was many months 
or not? A. No. 

Q. Didn’t you consider it important that you have a 
restaurant license? A. Well, when we got ready to operate 
a restaurant, yes. 

Q. Well, weren’t you ready to operate a restaurant when 
you discovered this? A. No; not then. 

Q. Well, when did you get ready to operate the restau¬ 
rant? A. We had to go in there and get accustomed to the 
rooming and boarding house first. 

The Court. Answer the question. When were you 
ready? 

The Witness. When we went down and made application. 
By Mr. Driskill: 

Q. Not until August 22, 1946, were you ready to operate 
a restaurant; is that right? A. I don’t know what the date 
was. 

'Q. At least until you made the application for a restau¬ 
rant license; is that right? A. At least until when? 

'Q. I say, that you were not ready to operate a restau¬ 
rant before you actually applied for the restaurant 

164 license; is that right? A. That is right. 

Q. So, if you had had a restaurant license from the 
time you went into possession on March 1, 1946, you would 
not have used it until the date of your application on Au¬ 
gust 22, 1946, would you, because you were not ready to 
operate a restaurant; is that right? A. I can’t say we 
wouldn’t have, no. 

Q. You can’t say you wouldn’t or that you would? A. We 
nrobably would have used it. 
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Q. You probably would have used it before you were 
ready? A. Well, when was you ready, though? 

Q. Well, I asked you. You said you were not ready 
when this was endorsed over to you. You were not ready 
until you applied. A. That is when I found out about it. 

Q. Well, when were you ready to operate a restaurant? 
A. I don’t remember the date. 

Q. Well, was it before you applied for the license in Au¬ 
gust of 1946? A. A week after that I knew we didn’t have 
a license. 

Q. Yes, I understand that. A. I knew we couldn’t oper¬ 
ate a restaurant without a license. 

165 The Court. Well, answer his question, please. 

By Mr. Driskill: 

Q. Just answer my question. When were you ready to 
operate a restaurant ? A. I would say approximately three 
months afterwards; something like that, after we were in 
there. 

Q. Approximately three months after you were in there, 
you were ready to operate a restaurant? A. That it right. 

Q. And you didn’t have any intention of operating one 
until that time, did you? A. Well, we wanted to get the 
rooming and boarding house situation running smoothly at 
first. 

Q. You went in there on March 1, 1946, didn’t you? A. 
Yes. 

Q. And now you are telling the Court that it was not 
until three months thereafter that you were ready to oper¬ 
ate the restaurant; is that correct? A. Yes. 

Q. That would be June 1, 1946, wouldn’t it? A. That is 
right. 

Q. So you were ready to operate a restaurant on June 
1, 1946. 

Now, did you apply for a restaurant license at that 

166 time, or after that time? A. I don’t remember, sir. 

Q. Well, it was considerably after June 1, 1946, 
wasn’t it? A. I don’t know. I don’t remember the date. 
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Q. Well, as soon as you were ready to operate the res¬ 
taurant, did you then promptly go down and apply for a 
license? A. Well, we knew that there was no license there. 

Q. I understand that you knew there was no license there. 
But my question is not whether you knew there was no li¬ 
cense there. My question was that when you were ready to 
operate a restaurant, that you tell us now was June 1, 
1946, then did you promptly go down and apply for a res¬ 
taurant license, knowing that you had none? A. I don’t 
remember when the date was that I applied for a restau¬ 
rant license. 

Q. I am not asking for the date. I am asking you if 
real soon thereafter you did. A. I don’t remember. 

Q. Did you consider it of any importance whether or not 
you had a restaurant license? A. Well, it was supposed to 
be transferred over to us. It was guaranteed. 

Q. I am not asking you what was supposed to be and 
what was guaranteed. I am asking you whether you 
167 considered it of any importance whether or not you 
had a restaurant license. A. Sure, it was important. 
They guaranteed the restaurant license was there. 

iQ. Never mind what they guaranteed. You considered it 
important that you have a restaurant license? 

Mr. Sclawy. Objection to his arguing with the witness, 
if your Honor please. 

The Court. No. The witness is not answering the ques¬ 
tions, and these questions can be answered directly. 

G-et your mind off of the guarantee and that sort of thing 
and just answer the questions. 

The Reporter (reading): 

“Question. Never mind what they guaranteed. You con¬ 
sidered it important that you have a restaurant license?” 

The Witness. Yes. 

By Mr. Driskill: 

Q. When did you first consider it important that you 
have a restaurant license? A. Well, when we found out 
that there was none there, we got ready to operate. 
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Q. And that was June 1, 1946, that you got ready to op¬ 
erate ? A. Yes. 

Q. Now, at that time was the first time that you 

168 considered it of any importance that you have a res¬ 
taurant license; is that correct ? A. That is right. 

********** 

Q. Did you promptly go down and apply for a restaurant 
license? A. I don’t remember if I did right then or not. 

Q. Well, can you say whether you did within one month 
thereafter ? 

********** 

A. No, I don’t believe it was within a month. 

169 Q. Did you go down within two months? A. I 
don’t know what the date was I applied. 

Q. It was more than two months, wasn’t it? A. I don’t 
remember. 

Q. But you do say— 

Mr. Sclawy. Objection, if your Honor please. The wit¬ 
ness says he doesn’t remember and he keeps coming back 
to that same question. 

The Court. He says he doesn’t remember. Better pass 
on to something else. 

Mr. Driskill. Well, I want to ask him this question, vour 
Honor? 

By Mr. Driskill: 

Q. Why did you not go down in less than a month to 
apply for a restaurant license if you considered it im¬ 
portant and you were ready to operate a restaurant? 

Mr. Sclawy. If your Honor please, objection again. The 
witness stated before that he wasn’t ready for it, and now 
he is coming back on the same question. 

The Court. Let him answer it. 

The Witness. I spoke to Mr. Cramer— 

The Court. No. Answer the question, please. 

The Witness. What was the question? 

Mr. Driskill. Read the question, please, Mr. Re¬ 
porter. 
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170 The Reporter (reading): 

“Question. Why did yon not go down in less than a 
month to apply for a restaurant license if you considered 
it important and you were ready to operate a restaurant? 

The Witness. I spoke to Mr. Cramer about a license be¬ 
ing there, and he said there was a license there, and I said 
there wasn’t, and I proved it by going down to the Health 
Department and they showed me down there that there was 
no license, so I left it up to Mr. Cramer to get us a license 
at that time. 

The Court. Wasn’t that all before June 1? 

The Witness. That took place right after—between— 

The Court. Wasn’t it before June 1? 

The Witness. It was right after I had found out we didn’t 
have the license. 

The Court. Well, was that before June 1? 

‘The Witness. Yes. 

The Court. It was? 

The Witness. Yes. 

The Court. Well, he is asking you about after June 1. 

The Witness. Well, there were different dates and dif¬ 
ferent conversations on that, sir. 

The Court. Put your next question, Mr. Driskill. 

171 By Mr. Driskill: 

Q. Now, sir, you thought that you had a license to 
operate a restaurant for about a couple of months after you 
took possession, didn’t you? A. Yes. 

Q. During that time you operated the business just about 
along the same general line and in the same manner and the 
type of business as you have since, did you not? A. Yes, 
sir. 

Q. And your income up there at the Powell Hotel was 
about the same from March 1, when you went into posses¬ 
sion, each month it was about the same until the time we 
took this deposition in my office on November 18, 1946. It 
was about the same, wasn’t it? A. I wouldn’t say it was the 


same. 
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Q. It was substantially the same, wasn’t it? I believe 
you said that in your deposition. Is that right? A. I think 
I gave you the average of the income over the nine months’ 
period, up to the date that was taken. 

Q. Well, did you not say that the income was about the 
same for the entire period from March 1, 1946, to the time 
this deposition was taken, substantially the same; around 
$4,700 to $4,800 a month, each month? 

Mr. Sclawy. Objection, if your Honor please. What 
income is he talking about? The income that hap- 
172 pened after he took possession or the income before 
he bought the place, as was quoted to him? 

Mr. Driskill. I am talking, as my question indicated 
very clearly, about the income each month from the time be 
took possession on March 1, 1946, to November 18, 1946. 
when this deposition was taken. 

By Mr. Driskill: 

Q. Now, you understand the dates that I am talking: 
about, do you not? Yes, sir. 

Mr. Sclawy. I will withdraw that objection. 

By Mr. Driskill: 

Q. Well, now, I ask you to answer that question. Was 
the income not about the same each month from March 1. 
1946,— 

Mr. Sclawy. (interposing). Objection again, if your 
Honor please. Are you talking about the gross income or 
net income? 

The Court. Income. 

Mr. Sclawy. Well, there is a gross and a net, and I do be¬ 
lieve he should make himself explicit. 

Mr. Driskill. Very well. 

By Mr. Driskill: 

Q. Do you know’ the difference between net income and 
gross income? A. Yes, sir. 
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173 Q. Well, tell me what the difference is. A. Well, 
the gross income is all the income before you deduct 
the expenses. 

Q. Exactly. That is what I want to know. A. Then 
what is left, that is what your net income is. 

Q. That is exactly right. Now', what I am asking you is 
wrhether or not the gross income w'as not about the same 
each month from March 1, 1946, until this deposition was 
taken in my office on November IS, 1946. A. It averaged 
about the same; yes, sir. 

Q. Both before you discovered you had no restaurant 
license and after you discovered you had no restaurant li¬ 
cense; that is right, isn’t it? A. What? 

Q. I say, the period v’hich we have just spoken of included 
a part of the time v'hen you thought you had a restaurant 
license and a part of the period v'hen you didn’t, when you 
knew’ you didn’t have a restaurant license? A. Yes. 

Q. And the income remained about static? A. Averaged 
the same per month; yes. 

• ••#*••### 

191 I show you Plaintiffs’ Exhibit 4. Do you know 
wffiat that is ? A. That is a lease. 

Mr. Sclawy. It speaks for itself. 

Mr. Driskill. Are you objecting? 

Mr. Sdawy. Objecting. 

Mr. Driskill. Please put your objection to the Court. 

Mr. Sclawy. I object, your Honor. The document speaks 
for itself. 

The Court. What is the next question ? 

By Mr. Driskill: 

Q. Who does this lease belong to now? Doesn’t it be¬ 
long to you and Mr. Thompson? A. Yes. 

Q. Well, didn’t you get it as a part of the business of the 
Powell Hotel that w r as sold to you? A. I still say it wouldn’t 
be a part of the business. 
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Q. You didn’t get it as part of the business. Is that your 
answer, that you did not get it as part of the business? 
A. That lease is on the building. 

Q. I am not asking you what the lease is on. I am ask¬ 
ing you if you didn’t get this lease as a part of the business 
that you bought. A. It was transferred to us; yes. 

Q. As a part of the business, wasn’t it? 

192 The Court. Say yes or no. Give him an answer. 
The Witness. Yes. 

By Mr. Driskill: 

Q. Why are you so reluctant to answer ? 

Mr. Sclawy. Objection to arguing with the witness, if 
your Honor please. 

The Court. Sustained. 

By Mr. Driskill: 

Q. Now, I show you Plaintiffs’ Exhibits 5 and 6 and ask 
you what they are, if you know what they are. 

They are the other leases on the balance of the premises, 
are they not? 

Mr. Sclawy. I object again, if your Honor please. The 
documents speak for themselves. 

Mr. Driskill. I am asking if he knows w'hat they are. 
The Court. Answer the question, please. 

The Witness. Yes. 

By Mr. Driskill: 

Q. And they also came to you and were included as a 
part of the business -which you bought; isn’t that right? 
A. Yes. 

Q. Was it not your understanding that the second chattel 
deed of trust securing the payment of the $9,500 note and 
the $3,500 note was to cover the business which you bought? 
A. Would you state that again, please? 

193 Q. I certainly will be glad to, sir. 

Was it not your further understanding that the 
$9,500 note and the $3,500 note were to be secured by second 
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chattel deeds of trust on the business which you bought? 
A. It would be secured on the furniture and the equipment 
in the houses that we bought there. 

Q. Was this question asked you, sir, at the taking of this 
deposition: 

“Question. It was your further understanding, was it 
not| that the balance of the purchase price was to be evi¬ 
denced by two notes, one for $9,500 and the other for $3,500; 
is that correct?” And you answered: 

“Answer. That is correct.” 

A. Yes. 

Q. Was this question not asked you: 

“ Question. It was your further understanding that the 
payment of those notes was to be secured by chattel deed of 
trust on the business which you had purchased; is that not 
correct?” 

And did you not reply: 

“Answer. Say that again.” 

That is correct, isn’t it? 

A. I don’t remember. 

Q. Was this question asked you: 

194 “Question. I ask you now, was it not your under¬ 
standing that the two notes, the $9,500 note and the 
$3,500 note, were to be secured by chattel deed of trust on 
the business which you bought from the plaintiffs in this 
case ?’’ 

And you answered: 

“Answer. Yes, sir.” 

Isn’t that true? 

A. I still didn’t understand the question. 

Q. All right. I will ask it again. A. When I said that, 
I didn’t understand that question. 

Q. Was this question asked you at the taking of the de¬ 
position? 

“Question. I ask you now, was it not your understand¬ 
ing that the two notes, the $9,500 note and the $3,500 note, 
were to be secured by chattel deed of trust on the business 
which you bought from the plaintiffs in this case ? ’ ’ 
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And your answer was: 

“Answer. Yes.” 

Isn’t that correct? Wasn’t that question and answer 
given in the taking of your deposition? 

A. I don’t remember, sir. 

Q. Do you deny that question and answer? A. No, I 
don’t deny it. 

195 Q. And immediately following that, was not this 
question asked: 

‘ ‘ Question. That is correct, is it not ? ’ ’ 

And you answered: 

“Answer. Yes, sir.” 

Do you deny that answer was given to that question? A. 
No. I don’t deny it. 

Mr. Sclawy. If your Honor please, that last part I don’t 
get myself, and I want to object to that. 

The Court. The question is whether that was the way the 
proceedings went. 

Mr. Sclawy. I see. I wasn’t there at that time 
The Court. At the time of the deposition. 

Mr. Driskill. Well, you are not being asked the question. 
He is being asked the question. He was there. 

Mr. Sclawy. I undertsand that, Mr. Driskill. 

By Mr. Driskill: 

Q. Was this question asked you at the deposition: 
“Question. Your net profit is sufficient to make all the 
payments due on the indebtedness secured by the Powell 
Hotel business, with the exception of the $9,500 note held 
by the plaintiffs?” 

And you answered: 

“Answer. Yes.” 

A. With the exception of the $9,500; yes. 

196 Q. Mr. Fagley, at the taking of this deposition, 
w^ere these leases, marked Plaintiffs’ Exhibits 4, 5, 

and 6, shown to you and then this question asked you: 

“Question. Mr. Fagley, these represent the leases and 
assignments of the leases. These represent the leases which 
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were included in the sale to you of the Powell Hotel busi¬ 
ness?’’ 

And you answered: 

“Answer. Yes, sir.” 

Is that correct? 

A. I don’t remember. If it is down there, it probably 
is. 

Mr. Sclawy. If your Honor please, I object at this time. 
I don’t think the deposition shows what leases were shown 
to him at that time. 

Mr. Driskill. I am asking him. 

The Witness. I don’t remember, sir. I told you. I don’t 
remember. 

Mr. Sclawy. There is no reference made in the deposition 
as to what documents were shown. 

The Court. Objection overruled. 

Mr. Driskill. Answer the question. 

The Witness. I don’t remember if those were the ones 
or not, sir. 

197 By Mr. Driskill: 

Q. Well, were certain leases shown you at the 
taking of this deposition, and this question asked you: 

“Question. Mr. Fagely, these represent the leases and 
assignments of the leases. These represent the leases 
which were included in the sale to you of the Pow'ell Hotel 
business ? ’ ’ And you answered: 

“Answer. Yes, sir.” 

A. Yes. That question was asked. 

Q. And the answer given “Yes, sir”? A. Yes, sir. 

Q. Now', was this question asked immediately following 
that: 

“Question. Is that right?” And you answered: 

“Answer. Yes, sir.” That is correct, isn’t it? 

A. Yes. 

Q. Now, was this question asked you: 

“Question. And upon w'hich you understood that you 
were given back the chattel deed of trust to secure the 
balance of the purchase price?” 
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And you answered: 

“Answer. Yes, sir.” 

198 A. I was given back a chattel deed? What was 
that, again? 

The Court. Read it again. 

Mr. Driskill. Yes, sir. 

By Mr. Driskill: 

Q. And was this question immediately thereafter asked 
you: 

“Question. And upon which you understood that you 
were giving back the chattel deed of trust to secure the 
balance of the purchase price?” 

And you answered: 

“Answer. Yes, sir.” 

A. That probably is, sir; yes, sir. 

Q. Do you answer yes ? A. If it is on there, yes. 

Q. And then you were immediately asked: 

“Question. Is that right?” 

And you said: 

“Answer. Yes, sir.” 

Is that correct? 

A. Yes. 

In other words, Mr. Fagley, it was your understanding 
that you were to buy the Powell Hotel business which 
should include the leases from the owners of the premises; 
that is right, isn’t it? A. Yes. 

199 Q. And you were to pay a part cash for that 
business and to assume an unpaid balance of a first 

chattel mortgage on that business and then you were to 
give a deferred purchase money note secured by a chat¬ 
tel trust, second chattel trust, on the very business which 
you bought; that is correct, isn’t it? A. Sir, at that time 
I didn’t know 'what a chattel deed of trust was or anything. 
Q. You didn’t? A. No. 

Q. But you did know and you know now that you were 
to give back certain notes for the balance of the purchase 
price on that business, didn’t you? A. On the furniture 
and equipment; yes. 
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Q. On the business. Why do you keep saying “on the 
furniture and equipment”? Why do you avoid the busi¬ 
ness? A. What do you mean by “the business”? 

Q. The business that you bought. That is what you 
were paying for, wasn’t it, for the business that you bought? 
A. We were also paying for the furniture and equipment 
there. 

Q. Well, that was a part of the business, wasn’t it? The 
furniture and fixtures. A. Well, if you want to call it that. 
Business and furniture are different things. It all 

200 depends on what you call it. 

Q. Were you just buying the furniture and fixtures 
separate, or were you buying the business? A. Well, we 
bought the whole business, but the deed of trust was only 
to cover the furniture and equipment. It tells you in 
that- 

Q. I know what it says in there. I am talking about 
what you understood. A. Well, that is what I understood. 

Q. Well, you understood, did you not, you said in this 
deposition, did you not, that you understood that you 
were to give back a second chattel deed of trust on the busi¬ 
ness which you bought? You said that here, didn’t you? 
A. I don’t remember it. 

Q. You don’t deny it? A. I don’t deny it; no. 

Q. And you said it without any hesitancy or reluctance, 
didn’t you? A. I didn’t know what you were talking about 
at that time. 

Q. You didn’t know? Then how do you know now? 

Mr. Sclawy. I object to argumentive questions, if your 
Honor please. Let him ask his questions instead of arguing 
with the witness. 

201 Mr. Driskill. I asked him if he didn’t know then, 
how does he know now? 

The Court. Let the witness answer the question. 

The Witness. If I didn’t know then- 

Mr. Driskill. How do you know now ? 

The Witness. It has been explained to me. 





77 


By Mr. Driskill: 

Q. By whom? A. Mr. Thompson. 

Q. Mr. who? A. Mr. Thompson. 

Q. Since the taking of the deposition, Thompson ex¬ 
plained to you what your understanding was; is that right? 
A. He advised me on that; yes. 

Q. You understood you were paying for something, didn’t 
you? A. Yes. 

Q. What did you understand you were paying for? A. 
For the furniture and equipment that we got. 

Q. You understood that the good will, the leases, the 
tenants’ rights under the leases, were being given to you? 
A. No. 

Q. Sir? A. I don’t know. 

Q. Didn’t you understand that you were buying 
202 that business up there that included the leases, and 
that that was what you were paying for? A. Paying 
for the leases? 

Q. Paying for the business, weren’t you? A. Paying for 
the furniture and equipment in there. 

Mr. Fagley, you do admit giving some deferred purchase 
money notes for the purchase of this business, one for 
$9,500 and one for $3,500, don’t you? A. Yes. 

Q. And they were given in payment for the business, 
weren’t they? As deferred purchase money for the busi¬ 
ness which you bought, were they not? A. I wouldn’t say 
business; no. 

Q. You wouldn’t say business? A. No. 

Q. What were they given for? A. Furniture and equip¬ 
ment, like I told you before. 

Q. They were given for the furniture and equipment 
only? A. That is right. 

Q. Weren’t they given as a part of the $35,000 agreed 
purchase price of the business known as the Powell Hotel? 
A. Yes. What -was the furniture and equipment worth? 
That is all you got, isn’t it? 

Q. Mr. Fagley, please let me ask the questions. 
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203 Mr. Sclawy. Objection to the $35,000; if your 
Honor please. I believe Mr. Driskill unintentionally 

stated the amount of the second chattel trust note. 

The Court. Let me ask the witness: 

Is it your understanding that you never have bought the 
leases ? 

The Witness. They were transferred to us. 

The Court. Is it your belief that you never have bought 
the leases? 

The Witness. Well, I didn’t know you had to buy leases. 
The Court. I just want to know whether you think you 
bought them or not. 

By Mr. Driskill: 

Q. What do you think you gave the $9,500 note and the 
$3,500 note for? What was your understanding as to 
that? A. That was for, as I said before, the furniture 
and equipment that was located in that place. 

Q. Wasn’t that a part of the $35,000 consideration for 
the purchase of the business known as the Powell Hotel? 
A. It was part of it, yes. 

Q. Now, that $35,000 wasn’t broken down into so much 
for the furniture and fixtures and so much for the leases 
and so much for the good will; it was all a part of the pur¬ 
chase price of the business of the Powell Hotel, wasn’t it? 
A. It was not broken down, no. 

204 Q. It was all a part of the purchase price of the 
business known as the Powell Hotel, which you 

bought, wasn’t it? A. We had different notes on it. 

Q. Yes, a $9,500 note and a $3,500 note. A. More than 
that, too. 

Q. I am speaking of just those two notes now. A. Yes. 
Q. Those were the ones that were secured by the second 
chattel deed of trust, were they not? A. Second? Yes, I 
think it was. 

Q. And it was your understanding that they were given 
as a part of the purchase price of the business that you 
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bought, wasn’t it? A. On the equipment and on the fur¬ 
niture and things that was in that building down there. 

Q. Mr. Fagley, it was your understanding, was it not, 
that these people that sold you this business were to have 
some security for the payment of these deferred purchase 
money notes that I have just mentioned; a $9,500 note and 
a $3,500 note; was it not ? A. Sure, they were. 

Q. They were to have security? A. Yes, sir. 

Q. And that security was to be in the form of a 

205 second chattel deed of trust on the business? A. 
On the furniture and equipment. 

Q. You have changed your answers regarding your un¬ 
derstanding as to-A. My understanding- 

Q. Whether or not that second chattel deed of trust was 
to cover the business that you bought, since we took this 
deposition, haven’t you? You have changed your answer 
since then, haven’t you? A. I understand that now. I 
didn’t understand what a chattel deed of trust was, then, 
at that time. 

The Court. Well, he is asking you if you have changed 
your answer. 

By Mr. Driskill: 

Q. You have changed your answers, haven’t you? A. 
Probably. I don’t know what- 

Q. Not probably. You have, haven’t you? A. What is 
the answer in there, sir? 

Q. I will ask the questions. You answer them. 

I say, you have changed your answers, haven’t you, as to 
your understanding as to what this chattel deed of trust 
securing these two notes of $9,500 and $3,500 were to cover; 
you have changed your answers as to what your understand¬ 
ing was since you gave this deposition, haven’t you? A. 
I understand the difference now. 

206 Q. I say, you have changed your answers since 
then, haven’t you? A. I don’t know what the an¬ 
swer is. Probably—yes—I probably have. I don’t know. 
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Q. You say yes, you have changed them? A. What is 
the answer in there, sir? 

The Court. He went all through that a while ago. 

The Witness. Well, yes. 

By Mr. Driskill: 

Q. Now, Mr. Fagley, you say you have changed your 
answers. 

Now, I ask you why you have changed them. You were 
under oath then, were you not? A. I didn’t understand the 
question at that time. I told you I didn’t know what a 
chattel deed of trust was. Now I do. 

Q. But you answered the questions concerning what your 
understanding was at that time. A. To my knowledge, I 
did; yes. To the best of my knowledge. 

Mr. Sclawy. The witness has answered the question. 

The Court. If the witness would answer directly, we 
could get along. 

Mr. Driskill. Was that an objection? 

The Court. No. Go ahead. 

207 By Mr. Driskill: 

Q. You say you have changed your answers now. 
You were under oath then and you are under oath now. A. 
Yes. 

Q. And you have changed your answers as to what your 
understanding was at the time you gave these chattel deeds 
of trust? A. Yes. 

Q. Originally your understanding at the time you gave 
them was that they were to be secured by chattel deed of 
trust on the business which you bought; isn’t that right? 

That was the original understanding; since changed. Is 
that right? A. I have read it over since, and it doesn’t say 
anything about business now. It says- 

Q. Answer the question, Mr. Fagley. 

Mr. Sclawy. I don’t understand the question myself, if 
your Honor please. I think that question is ambiguous. 






81 


Mr. Driskill. Well, if yon don’t understand it, I will 
repeat it. 

The Court. Let him answer the question. Answer his 
questions, and let’s get along. 

Mr. Sclawy. Answer yes or no. 

Mr. Driskill. If the Court please, Mr. Sclawy, I don’t 
know if the Court heard him, he is sitting there 
208 saying “Answer yes or no.” 

It is improper, and I ask the Court to order him 
to desist. 

The Court. Well, let’s let that go. 

Answer his question now. 

The Witness. I have changed my answers; yes. 

By Mr. Driskill: 

Q. That is not the question that I asked you last. A. 
Wliat was it? 

Mr. Driskill. Read it to him, please, Mr. Reporter. 

The Court. Yes, read the question. 

The Reporter (reading): 

“Question. Originally your understanding at the time 
you gave them was that they were to be secured by chattel 
deed of trust on the business which you brought; isn’t that 
right? That was the original understanding; since changed. 
Is that right?” 

The Witness. Yes. 

****•*«••• 

236 Henry G-. Jenkins 

• ••••#•••# 

Direct Examination 
By Mr. Sclawy: 

Q. State your full name, please. A. Henry G. 

237 Jenkins. 

Q. Where are you employed, Mr. Jenkins? A. 
District Health Department. 

Q. What is your capacity? A. Supervisor of food serv¬ 
ice activities. 
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Q. Pursuant to certain subpoena issued to Dr. Ash¬ 
worth or to yourself, did you bring certain records per¬ 
taining to premises 1738-40-42 and 44 M Street, X. W. ? A. 
No, I have nothing to do with 44. Just 1738 and 40, to the 
activities carried on there. 

Q. Do you have those records with you pertaining to res¬ 
taurant and boarding house? A. I have. 

Q. May I see them, please, Mr. Jenkins? (The records 
were produced.) A. Here they are. 

Now, I have the records of the boarding house separate 
from that entirely. 

Q. May I look through your records? A. Yes. 

Q. These are the regulations, are they? A. Yes, that 
is a set of regulations governing the ordinance pertaining 
to the operation of a restaurant. 

Q. Have you the other piece of paper to this? A. No. 

Evidently when it was disconnected, it was torn off. 
238 Mr. Driskill. I can’t hear the answer. 

Mr. Sclawy. He said the piece of paper, when it 
was disconnected, was torn off. 

The Witness. And I don’t know what became of it, be¬ 
cause I don’t keep the files. It is a separate system entirely. 

The Court. Put your next question. 

By Mr. Sclawy: 

Q. Who keeps the files over in the department? A. They 
have three clerks in there. Mr. Pearson, Mrs. Lane, and 
Mrs. Quint, or Mrs. Pace. 

Q. Will you give Mrs. Pace’s full name, please, Mr. 
Jenkins? A. Catherine Pace or Catherine Quint. She has 
been married, and I don’t know which name she is going 
under, whether it is Pace or Quint. 

Q. Q-u-i-n-n? A. Q-u-i-n-t. 

Q. And P-a-c-e; is that right? A. P-a-c-e. One of them 
is the married name and one of them is the single name, 
and I don’t know one from the other. 

Q. Can you explain what this paper is, and on what 
type of business ? A. That is an official notice on an appli¬ 
cation for a restaurant license. 
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239 Q. You have a date here. Is that the date of 
inspection? A. It was some time in August. We 

received the application on August 23. 

The Court. What year? 

The Witness. The 23rd of August, -we received the ap¬ 
plication. 

The Court. What year, though ? 

The Witness. 1946. 

By Mr. Sclawy: 

Q. Do you have on here the date you received the ap¬ 
plication? A. It was filed on the 22nd with the license 
bureau and they sent it up immediately. 

Q. I am asking you where you get that information from, 
Mr. Jenkins. A. From the license bureau. 

Q. Well, the license bureau man is outside and they will 
testify themselves. 

You are testifying on hearsay, then. 

Mr. Driskill. Well, he is your witness. 

The Court. Let’s have another question. 

By Mr. Sclawy: 

Q. Now, will you read to the Court or for the record 
exactly what Mr. Fagley had to do on your inspec- 

240 tion made in August? A. I didn’t make this in¬ 
spection. 

Mr. Driskill. Objection. 

The Court. Objection sustained. 

Mr. Sclawy. If your Honor please, we 'will show that in 
our second claim, defendants’ counterclaim, and in the first 
counterclaim, there was a claim for damages for the work 
that has to be done on the place. We think it is germane 
and material and relevant for the Court to hear what that 
work was, so when the contractors testify, your Honor can 
compare it to see that it w T as the same -work ordered. 

The Court. Put your next question, please. 

Mr. Sclawy. I will offer this in evidence, then. 

Mr. Kelly. I object to it on the same ground. 
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Mr. Sclawy. Will you mark this, please, for identifica¬ 
tion? 

The Court. It will be marked for identification. 

(Document referred to was marked Defendants’ Exhibit 
No. 25 for identification.) 

The Court. Defendants’ No. 25 is offered, Mr. Kelly 
objects, and the Court sustains his objection. 

By Mr. Sclawy: 

Q. You have not got any other papers of any other in¬ 
spections on that restaurant, made some time between 
December and February 27, or March the 1st, 1946? A. 

Yes, I think you will find some in there. 

241 Q. Are they in this folder (indicating) ? A. Here 

(indicating). You will find them there. 

Q. This is on the restaurant, is it? 

Mr. Driskill. Ask the question louder. I didn’t under¬ 
stand you. 

Mr. Sclawy. I asked him if this was on the restaurant, 
Mr. Driskill. 

The Witness. It is on the place of business. There was 
no restaurant license there. 

By Mr. Sclawy: 

Q. There was no restaurant license there on 2/2/46? 
A. No. 

Q. This date of inspection was on February 12, 1946? 
A. That is right. 

Q. Wasn’t there an application for a license made? A. 
In ’46? 

Q. Yes. A. There was not, to my knowledge. 

Q. If I show* you this paper, would you say that an ap¬ 
plication had been filed for a restaurant license? A. The 
license man would have to answ’er that question. I never 
received any. 

Q. Doesn’t this “Rest.” stand for restaurant? A. Yes, 
that is correct. 
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Q. Does that refresh your memory now? A. It 

242 doesn’t refresh mine, because that is a routine in¬ 
spection card. 

Mr. Sclawy. I would like to offer this into evidence, if 
your Honor please. 

Mark this Defendants’ Exhibit No. 26. 

(Document referred to was marked Defendants’ Exhibit 
No. 26 for identification.) 

By Mr. Sclawy: 

Q. Do you know Mrs. Tate’s handwriting when you see 
see it, or Mrs. Quint’s? A. I do not. 

Mr. Kelly. May I state, your Honor, that I don’t know 
whether I should object to this or not, because I cannot 
understand it. I don’t know what it is. 

Might I ask one or two questions of the witness just to 
explain to us what it is ? 

Mr. Sclawy. Well, you will get him on cross-examination 
when your time comes. 

The Court. Let me see the exhibit. 

(The exhibit was handed to the Court.) 

Yes, you may ask the witness some questions. 

By Mr. Kelly: 

Q. Mr. Jenkins, just what do these figures mean, that 52? 

A. That is a rating score sheet. 

243 Q. What is the figure? A. 79. 

The Court. What is it? 

A. It is a rating score sheet on which all food establish¬ 
ments, where we make routine inspections, whether they 
are licensed or whether they are not licensed, we make up a 
score sheet and refer it back to the office for a rating of 
that particular place. 

By Mr. Kelly: 

Q. And what is a passing rating? A. A passing rating 
is anything above 70. 

The Court. And what did that show ? 



The Witness. 79. 

Mr. Driskill. No objection to it, as far as I am concerned. 

By Mr. Kelly: 

Q. What is the extra 10 for? A. That is for a perfect 
bacteria connt. 

Q. Then the score would be 89? A. It is 79, and the 5 is 
added in there. 

The Court. The exhibit may be received. 

(Defendants’ Exhibit No. 26 for identification was re¬ 
ceived in evidence.) 

The Witness. They had a food establishment. 

244 By Mr. Sclawy: 

- Q. They had a food establishment, but you have it 
marked “restaurant” on the top. A. Yes. A restaurant 
constitutes a place where there is issued a license to oper¬ 
ate a restaurant. 

Q. Do you know of your own knowledge of any record 
that is not here that you brought, of an inspection made in 
February, 1946? A. I do not. I have a complete record 
here as far as our files go. 

Q. I show you this paper and ask you whether or not 
this is a copy of one of your records down there. A. To the 
best of my knowledge, it is not, because I have not seen any 
record like that, and there is no signature there where any 
inspector signed it. 

Q. Well, we are going to have the party down who made 
this out, and she will testify to that. A. That is all right. 

The Court. Wait a minute. Just inquire of the witness. 

By Mr. Sclawy: 

Q. Then you swear that you have the complete record 
right now, Mr. Jenkins? A. To the best of my knowledge, I 
have. 

Q. To the best of your knowledge. I just wanted to have 
the record complete on that. 
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245 Cross-Examination 
By Mr. Driskill: 

Q. I will just ask you one question, sir. I will not keep 
you long. 

If the following conditions wrere found at a place w’hich 
was applying for a restaurant license, would you recom¬ 
mend the granting of a license ? 

I will read you these conditions: 

“Yard not clean, not adequately drained. 

Premises not free of rodents. Building not ratproof.” 

Mr. Sclawy. Objection, your Honor. What date is he 
reading from now? 

Mr. Driskill. I am not reading from any date. 

Mr. Sclawy. What is the date of the letter you are read¬ 
ing from? 

The Court. What are you reading from? 

Mr. Driskill. I am reading, sir, from Defendants’ Ex¬ 
hibit No. 20 at this time, which w~as received in evidence, 
and it is July 31, 1946. 

The Deputy Clerk. It is evidence, your Honor. 

Mr. Sclawy. Objection to that, if your Honor please. 

Mr. Driskill. My question is, sir, whether or not if these 
conditions existed, the Health Department or Mr. Jenkins’ 
department w r ould recommend or would pass or approve 
application for a license. 

The Court. Go ahead. Put your question. 

Mr. Sclawy. Objection to that, if your Honor please. 
Under date of July, 1946, your Honor ruled me out on any¬ 
thing that happened during that time, when I tried to in¬ 
troduce evidence coupled along with those dates before, 
under the same month and the same year. 

Mr. Kelly. May I explain that? I objected to the in¬ 
troduction of this and your Honor would not admit it as to 
my client, but he did not object, and your Honor has ad¬ 
mitted it as to his parties. 

The Court. That is the w T ay I remember it. 

Put your question. 
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By Mr. Driskill: 

Q. Mr. Jenkins, I ask you now whether or not you would 
approve, or the department with which you are as- 

247 sociated would approve, a restaurant license, if the 
premises of the applicant were found to be in the 

following condition, or if the following conditions existed 
at those premises: 

“Yard not clean, not adequately drained. Premises not 
free of rodents. Building not ratproof. Adequate water¬ 
tight garbage receptacle, with tight cover, not provided. 
Garbage mixed with trash or rubbish. Garbage and trash 
improperly stored. Hall on ground floor not clean and free 
of litter. Door in bedroom, second floor, insanitary. Wall 
covering in hall on third floor broken and insanitary. Hall 
on third floor not clean and free of litter.” 

Mr. Sclaww. Objection, if your Honor please, on the 
ground of immateriality, extraneous matter being injected, 
and the question being based on hypothesis and conclusion. 
The Court. Objection overruled. 

You may answer. Just answer yes or no. 

The Witness. Your Honor, I had nothing in the w^orld to 
do with the second and third floors, but the first floor and 
the back yard. We would not approve a license under those 
circumstances, but we would serve notice to have the nuis¬ 
ance abated within a limited amount of time, which we 
would consider thirty days, and if the man had sufficiently 
made advances to correct or abate that nuisance within the 
thirty days, and needed some extension of time, we 

248 would grant it. Then we would make a recheck on it 
again, and if the nuisance had been abated, we would 

approve a license. 

Hubert E. Mills 

Direct Examination 
By Mr. Sclawy: 

Q. State your full name to the Court, please. A. Hubert 
E. Mills. 
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Q. Where are you employed, Mr. Mills? A. The D. C. 
Health Department. 

Q. Do you have under subpoena with you the records of 
the inspections you have made on the premises known as 
the Powell Hotel, 1738-40-42 M Street, N. W., more par¬ 
ticularly as to the restaurant thereon? A. I have the 
records of -38 and -40. 

Q. Do you have them with you? A. Yes, sir. 

249 Q. You are now holding in your hand Defendants’ 
Exhibit 25, marked for identification. 

The Court. What is the question? 

By Mr. Sclawy: 

Q. Did you make any inspections prior to that date ? Do 
you remember the date of that, Mr. Mills ? A. It was in the 
week of the 19th of August, 1946. 

Q. Did you ever have occasion to go to those premises 
before? A. No, sir. 

. Never did? A. No, sir. 

Q. Never during the year 1946? A. No, sir. 

Q. 1945? A. No, sir. 

Q. Did you, under date of February 19, 1946, serve a 
paper— 

Mr. Driskill (interposing). If the Court please, I object 
to the question. He is trying to impeach his own witness. 

Mr. Sclawy. I am asking him a question, and I am not 
impeaching him. 

The Court. Sustained. You may show him that and see 
if it refreshes his recollection. 

250 By Mr. Sclawy : 

Q. Will this refresh your memory, Mr. Mills ? A. 
No, sir. There is nothing here pertaining to my handwrit¬ 
ing and no signature of mine there. 

Q. Did you read the top there (indicating) ? A. Yes, 
sir. It is not my signature. 

Q. Do you have in your office a chief clerk known as Mrs. 
Tate or Mrs. Quint? A. Mrs. Quint. 
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Q. Is she also known as Mrs. Tate? A. I don’t know 
Mrs. Tate. 

Q. You don’t know any Mrs. Tate? A. No. 

Q. Is Mrs. Tate there now or Mrs. Quint? A. Mrs. Quint 
is there. 

Q. She is over there now? A. She is not there today, 
but she was there. 

Q. She was there yesterday, though, wasn’t she? A. Yes, 
sir. 

Mr. Sclawy. If your Honor please, I would like to have 
Mrs. Tate or Mrs. Quint. 

The Court. Well you can subpoena her. 

Mr. Sclawy. Because I think she is very necessary in 
this case. 

251 By Mr. Sclawy: 

Q. Do you have a home address here for her? Do 

you have her home address over in the office? A. No, sir. 

* 

Q. You don’t know where she lives? A. No, sir. 

Q. Then you haven’t made any inspection other than this 
inspection right here and this is the only record you have? 
The Court. You went over that in detail. 

By Mr. Sclawy: 

Q. That is the only time you ever went over it? A. Never 
was on the premises. 

Q. That is to the best of your recollection ? A. I know it. 
Mr. Sclawy. If I may, if your Honor please, I want to 
remind this witness he is under oath. 

Mr. Kelly. His own witness. 

The Court. No, the witness doesn’t need that admoni¬ 
tion, and if he should be admonished the Court will do it. 

Mr. Sclawy. I have nothing more of this witness, and 
after I bring Mrs. Tate or Mrs. Quint down here, I will ask 
your Honor to do a certain thing in reference to this case. 
No further questions. 

********** 
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252 Clyde W. Hammerbacker 

• ••••••••* 

Direct Examination 
By Mr. Sclawy: 

Q. Would you state your full name to the Court, please? 
A. Clyde W. Hammerbacker. 

Q. Where are you employed, Mr. Hammerbacker? A. 
I am employed in the Superintendent of Licenses Office, 
District Government. 

Q. Mr. Hammerbacker, can you tell the Court if a license 
has been issued on the place for the current year, 1946- 
1947, and the place is sold, does the new party have to apply 
for a new license? A. A new operator taking over the 
business has to apply for a new license. 

Q. What do they do when a license has been issued? 

253 Are they given credit for that? A. If they request a 
transfer, and it is all right with the party which had 

it, it can be transferred with their endorsement on the back 
of the license. 

Q. And how much more of a fee do they have to pay for 
that? A. That fee can be transferred for one dollar. 

Q. Can one party who has had a license transfer to an¬ 
other, and then have the other party operate on his li¬ 
cense? A. No, sir. 

Q. And can that party, in turn, sell the business and 
transfer the license which he received from his predeces¬ 
sor, to the third party? A. No, sir. 

Q. I show you this paper marked Defendants’ Exhibit 
No. 6, and ask you whether or not that is a license or a 
receipt upon an application for a license. A. This is a re¬ 
ceipt. 

Q. And can that be used as a license ? A. No. This is not 
a license. It is a receipt. 

Q. Would anyone operating the place with that receipt 
be operating without a license for that period? A. The 
person who applied for this, provided he had a license the 
year before, might operate on it until his approved license 
had been received. 
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254 Q. How about a new party! A. A new party, no, 
sir. 

Q. In other words, if this man had sold the business 
after he had received this paper, could the other party 
have operated on that piece of paper? A. No, sir. 

Q. Now* I show you Defendants’ Exhibit No. 5. Could 
the new party operate under that license? A. Not on this 
license, other than on the name that is on the face of the 
license. 

Q. Now', w’hen the license is applied for, how are the 
inspectors, both building and health and fire marshal, or 
numerous inspectors of the District of Columbia, notified to 
make the inspections? Does the License Department have 
anything to do with that ? A. When an application is made 
for a rooming house license, cards are filled out and cards 
w’hich go to the various inspection departments are for¬ 
warded to them by the License Department. 

Q. And then, they, in turn, receive that within a period 
of how’ many days after an application for a license is 
made? A. Well, depending upon the courier service, w’hen 
it receives them. 

Q. I show you Defendants’ Exhibits 7, 8, 9,10, 11, 12, 13, 
and 14, and ask you wrhether this is a license to op- 

255 erate the business under the regulations and laws 
of the License Bureau and the regulations of the 

District of Columbia? A. These do not give them per¬ 
mission to operate a restaurant. It is not a license. It is 
an occupancy permit. 

Q. And they first have to apply and obtain a license in 
order to operate under the law’s? A. That is it; a license. 

Q. Can you look through your records and see in accord¬ 
ance with these occupancy permits w’hether this party, the 
parties Esther Rector, Cramer, and Geddes, ever applied 
for a license? If so, will you produce the application and 
the date. A. I have an application filed for a rooming house 
license under the names of Julia Cramer, Esther Rector, 
Elmer Russell Cramer, and Paul Lowe Geddes, for the 
year 1946. 
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Q. From what period? October? A. It was filed Febru¬ 
ary 14, 1946. For 1738 and -40 M Street, corresponding 
with this one here (indicating). 

Q. How abont a license? Was an application for a res¬ 
taurant license made too, at the same time? A. I have no 
record of that. 

Q. Is your record complete? A. As far as I could find; 
yes. 

Q. I notice the word “transferred” on this. Is this a 
transfer of somebody else’s application? A. When 

256 they apply, they no doubt stated to the clerk the office 
that they wished to transfer it from someone having a 

license, supposedly. 

Q. To somebody else; is that it? A. Yes. They wish 
to take it over from someone else. 

Q. I see. From their predecessor? A. Yes. 

Q. Now, on some of these things you have the words 
“Based on inspection made 6/5/45, E. R. B.” 

Now, what inspection do they refer to on there? 

Mr. Driskill. If the Court please, I object to that, be¬ 
cause I don’t believe this witness is in the inspection de¬ 
partment and would know nothing about the actual in¬ 
spections. 

Mr. Sclawy. I am asking him what the word “inspec¬ 
tion” means there. What type of inspection? 

The Court. Are you familiar with it? 

The Witness. I am not too familiar with it, sir. 

The Court. Objection sustained. 

Mr. Sclawy. Could you leave this here if I have them 
marked for identification? 

The Witness. I would like to be told by the Court. 

Mr. Sclawy: I assure you that it will be protected if left 
in the custody of the Court. 

The Court. The Court won’t take custody of them 
unless they are marked and received in evidence. 

257 Mr. Sclawy. - That is what I am going to do now. 
The Court. Otherwise, it will have to be your 

responsibility, Mr. Sclawy; not the Court’s. 


94 


Mr. Sclawy. I mean, all the evidence that has already 
been received is the responsibility of the Clerk here; of ex¬ 
hibits received in evidence. But these have not been 
received. 

The Court. No, these have not been received. 

Mr. Sclawy. I am going to offer them now. 

The Deputy Clerk. As a group? 

Mr. Sclawy. Well, I think it would be better as a group. 

(Group of cards referred to were thereupon marked De¬ 
fendants’ Exhibit No. 27 for identification.) 

Mr. Sclawy. I now offer it into evidence as Defendants’ 
Exhibit No. 27. 

Mr. Driskill. If the Court please, I object to the intro¬ 
duction in evidence of these documents, on the ground that 
they are immaterial to the issues involved. 

Mr. Sclawy. If your Honor please, these are the occu¬ 
pancy permits applied for under date of February 13, and 
these are the licenses which were filed at the same time. 

The Court. How about the exhibit in Mr. Kelly’s hand? 
Wat is that? 

Mr. Sclawy. Those are the license permits applied for at 
the same time they applied for these occupancy 
258 permits, showing the dates they applied for it. 

The Court. What dates do they show*? 

Mr. Sclawy. February, 1946, just before the consumma¬ 
tion of this contract. 

Mr. Kelly. My objection is to the materiality of them. 

Mr. Sclawy. They have the same materiality as these 
occupancy permits. 

The Court. Well, they may be received. The Court will 
weigh them. 

(Thereupon Defendants’ Exhibit No. 27 for identifica¬ 
tion, was received in evidence.) 

********** 
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Cross-Examination 
By Mr. Driskill: 

Q. Mr. Hammerbacker, do you have any licenses here 
with you now that have been made out and are ready for 
delivery to the occupants of any of the premises 1738 to 
1744 M Street, Northwest? A. I have the application made 
by Leonard E. Fagely for 1738 and -40 M Street, Northwest, 
which is ready for issuance for a rooming house and board¬ 
ing house. 

Q. Do you have any licenses ready for delivery to him? 
A. This would be delivered as soon as he came down to 
pick them up and pay for the license. 

259 Also for -46, under that address, 1738 and -40 M 
Street, all under the same name. 

Q. All ready for delivery, as soon as Mr. Fagley comes 
down to pay the fee, the license can be picked up? A. Yes. 

Q. Now, I want to get clear as to the transferability of 

the licenses; particularly, rooming and boarding house, and 

restaurant licenses. I think perhaps Mr. Sclawy asked 

you some questions on this, but I am not clear, and if the 

Court will pardon me, I will probably repeat what Mr. 

Sclawv asked. 

* 

If a person owns and operates a rooming, boarding house, 
and restaurant business, and has a license to do so, and sells 
that business to another person, now, by simply -writing the 
name of the seller, the seller writing his name on the back 
of his license, that doesn’t transfer the license to the buver 
of that business, does it? A. Not in the eyes of the License 
Bureau. 

Q. Is it not true that in such a situation which I have 
described, that the new owner, the purchaser, would be 
required to come down to the License Bureau and make an 
application for a license, or for a transfer, in order for him 
to conduct his business lawfully? ' A. Yes, sir. 

Q. And isn’t it true that the same procedure and 

260 method would be gone through pursuant to the new 
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owner’s application as though he were applying for 
an original license ? A. That is right. 

Q. In other words, the authorities would have to approve 
him as an individual, his character and reputation; they 
would have to inspect the premises and approve them, 
would they not? A. That is right. 

Q. And so that is the sort of thing that has to be done 
in the transfer of the license, the fee for which is one dollar; 
is that not correct ? A. That is correct, sir. 

Q. So then isn’t it true that as a practical matter, and as 
a matter of fact, the only thing of any value that is trans¬ 
ferred is the unexpired portion of the fee which was paid 
by the original licensee? A. Yes, sir; that is it. 

Q. What is the original fee for a rooming house license? 
A. Fifteen dollars, sir. 

Q. And for a boarding house ? A. It is the same. 

Q. And for a restaurant? A. The same. 

Q. So, then, if after the expiration of six months, 
261 the license year, which I understand is from Novem¬ 
ber 1 to October 31, of each year- A. That is 

correct. 

Q. (Continuing)—if after the expiration of six months 
of that license year, the owner of a restaurant or boarding 
house or rooming house should sell his business and en¬ 
dorse his license over to the purchaser, then the purchaser 
should come down and apply for a new license or for a 
transfer, then the purchaser would be credited wdth the 
unexpired portion of the fee, w T hich v’ould be six months; 
isn’t that right? Or $7.50. A. He w r ould pay a dollar and 
the license w r ould be transferred. He would only pay a 
dollar for the license. 

! Q. And he wrould actually be gaining a monetary benefit? 
A. That is right. 

Q. For the amount of $7.50; and that is all, isn’t it? A. 
Yes. 

Q. Suppose that I have a boarding house license. Am I 
not permitted to serve persons who reside outside of the 
premises? A. Yes, you can service people outside the 
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premises if you have an agreement on the weekly basis or 
monthly basis to serve them meals as a boarder, to come in 
and obtain those meals. 

Q. It doesn’t make any difference where they live, 

262 does it? A. No, that doesn’t matter. 

Q. and if they want to come in for lunch once a 
week and pay by the week, I have a perfect right under that 
boarding house license to serve them, have I not, sir? A. 
If you have made the agreement under those circumstances. 

Q. To serve them by the week? A. By the week, it is 
0. K., yes, sir. 

Q. And if I should work across the street from the board¬ 
ing house, the holder of a boarding house license would 
have a perfect right to serve me my lunch every other day, 
so long as I paid for it on a weekly or monthly or any reg¬ 
ular basis; is that not correct? A. Yes, sir. 
*#***##**• 

263 Redirect Examination 

By Mr. Sclawy: 

Q. Has any restaurant license been issued to Mr. Fagley 
upon his application? I would like to have that informa¬ 
tion. A. No license has been issued—for a restaurant? 

Q. For a restaurant; yes. A. No license has been issued 
for a restaurant. 

Q. And what is the last license on those premises that 
your records show has been issued; the expiration date of 
the last license? A. You are speaking of the restaurant, 
sir? 

Q. Of a restaurant on the premises 1738 M Street. A. I 
think my records bear out the fact that a restaurant license 
was issued for the year of ’45. 

Q. When you say the year ’45- A. For 1738 and -40 

M Street. 

Q. How do you fix the time ? From October of the previ¬ 
ous year ? A. This was dated December 1,1944, to October 
31,1945. 

Q. The licenses ? A. This particular license. 
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Q. I show yon this license—that is on the restaurant, is 
that right? A. That is restaurant, sir. 

264 Q. Is that restaurant license No. 9171? 

Mr. Driskill. If the Court please, I suggest that the 
instrument speaks for itself. 

Mr. Sclawy. Well, I am just asking a question, and I 
haven’t seen the paper in my hand. 

Mr. Driskill. You are asking him what appears on the 
license. 

Mr. Sclawy. Well, I haven’t seen it. 

The Court. Let the witness see it. 

By Mr. Sclawy: 

Q. Doesn’t that say to October 31, ’45, instead of Decem¬ 
ber? Aren’t you in error? A. Well, I stated it was from 
December 1,1944- 

Q. Oh, I see. To October 31, 1945? A. Yes. 

# # * # * *' * * * • 
Recross Examination 
By Mr. Driskill: 

Q. Do you have with you the application made by Mr. 
Fagley for a restaurant license on August 2, 1946? A. 
Yes, I do. 

265 Q. And this is it, is it (indicating) ? A. That is 
the file application, and then this is the cards that go 

with it. That is the day that the file cards is made. That is 
what we call the file card. 

Q. That shows the date he came in and applied? A. Yes, 
sir. 

Mr. Driskill. I would like to have this marked as Plain¬ 
tiffs’ Exhibit 8. 

(Document referred to was marked Plaintiffs’ Exhibit 
No. 8 for identification.) 

Mr. Sclawy. May I ask this witness one question before 
I make my observations to the Court ? 

The Court. Yes. 
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By Mr. Sclawy: 

Q. This word “transfer,” Mr. Hammerbacker, was that 
stamped in and then you later learned that it w~as not a 
transfer? A. Well, that I don’t know. 

Mr. Sclawy. No objection, your Honor. 

The Court: It may be received as Plaintiffs’ Exhibit 
No. 8. 

********** 

297 Leonard E. Fagley 
********** 

Cross-Examination—Resumed 
By Mr. Driskill: 

Q. Mr. Fagley, you have never charged $24.50 minimum 
for board per month per person since you have been up 
there, have you? A. I had to reduce the rates, yes, sir. 
The Court. Answer his question, please. 

The Witness. No, sir, not $24.50. 

By Mr. Driskill: 

Q. You have always charged $28.50 ever since you have 
been there, haven’t you? A. Yes, sir. 

Q. Mr. Fagley, you said yesterday, I believe, that your 
understanding as to what the second chattel deed of trust 
was to cover changed after—I believe you said after Mr. 
Thompson explained to you about chattel deeds of trust. 
Isn’t that right? 

Mr. Prebilich. I object to that, your Honor. I don’t 
believe there is any testimony that his understanding of 
the chattel deed of trust changed. 

298 The Court. Objection overruled. 

The Witness. State the question again. 

Mr. Sclawy. If your Honor please, I believe that question 

was asked and answered at the time- 

The Court. Part of the question was. The latter part 
was not. 
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Mr. Sclawy. Well, that was my recollection. I am sorry. 

Mr. Driskill. Please read the question back, Mr. Re¬ 
porter. 

The Reporter (reading): 

“Question. Mr. Fagley, you said yesterday, I believe, 
that your understanding as to what the second chattel deed 
of trust was to cover changed after—I believe you said 
after Mr. Thompson explained to you about chattel deeds 
of trust. 

Isn’t that right?” 

The Witness. Yes. 

Bv Mr. Driskill: 

w 

Q. Now, Mr. Fagley, you didn’t actually sustain any 
monetary loss or any money damages as a result of not 
having a restaurant license, did you? A. Yes, sir, -we did. 

Q 1 . Tell me how you sustained that damage. A. Well, sir, 
they guaranteed us a restaurant license there. If we 
couldn’t open up the restaurant, we were being 
299 damaged right there. If we had to spend a certain 
amount of money to get it fixed up, which that was 
already guaranteed in the guarantee in the beginning. 

Q. I am afraid I didn’t make my question clear, Mr. 
Fagley. I shall try again. 

I ask you, is it not a matter of fact that you did not 
sustain any money damages as a result of never having a 
restaurant license ? 

Mr. Sclawy. Objection, if your Honor please. It is ex¬ 
actly the same question he asked before, and I believe 
there was an answer to that. 

The Court. Objection overruled. You may answer it. 

The Witness. We did. 

By Mr. Driskill: 

Q. Did what? A. Have a loss by not being able to 
operate a restaurant 

Q. Well, you operated as a boarding house, didn’t you? 
A. Yes, sir. 
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Q. All right. What right would you have availed your¬ 
self of under a restaurant license that you could not avail 
yourself of under the boarding house license? A. You have 
to meet different requirements. 

Q. Well, what are they? I mean, what could you do under 
a restaurant license that you would not be permitted to 
do under your boarding house license? A. You 

300 could serve the public on the street. 

Q. You could serve the public from off the street? 

A. Yes. 

Q. Do you complain—is your reason for complaining 
about the restaurant license that you could only serve those 
who lived there on the premises? Is that what you are 
complaining about ? A. That is the only ones I could serve. 
Q. Under the boarding house license? A. Yes, sir. 

Q. Didn’t you hear Mr. Hammerbacker testify here 
today, from the license Bureau, and didn’t he say that you 
had a perfect right to serve anyone, regardless of where 
they lived? 

Mr. Sclawv. Objection to that, if your Honor please. 
The Court. Objection sustained. 

By Mr. Driskill : 

Q. Mr. Fagley, if you might legally have served other 
persons than those wdio resided on the premises, you would 
not have sustained any damage, would you? A. I don’t 
understand the question. Will you repeat that, please? 

Q. I will be glad to, sir. 

Mr. Driskill. Mr. Reporter, will you read that question, 
please ? 

The Reporter (reading): 

301 “Question. Mr. Fagley, if you might legally have 
served other persons than those who resided on the 

premises, you would not have sustained any damage, would 
you?” 

The Witness. Not if we could operate a restaurant; no. 
Mr. Driskill. I don’t believe the answer was responsive 
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to the question, and I would like to have you answer that 
question responsively. 

Would you answer it yes or no? 

The Witness. I did answer it. 

By Mr. Driskill: 

Q. No, I don’t believe your answer was responsive, 
i I shall ask the question again and ask you to give a 
responsive answer. 

I say, that if you- 

Mr. Sclawy (interposing). Objection to that question, if 
your Honor please. 

1 The Court. The question has not been put up yet. 

By Mr. Driskill: 

Q. I say, Mr. Fagley, I ask you if you might legally have 
served other persons than those who resided on the prem¬ 
ises, you would not have sustained any damages, then, would 
you? 

Mr. Prebilich. I object to that, your Honor. It is hypo¬ 
thetical. 

302 The Court. Objection sustained. 
****** **** 

303 By Mr. Kelly: 

********** 

311 Q. Do you recall where that conversation took 
place? A. In Mr. Young’s office. 

Q. Now, again I ask you whether he said that to you that 
these people had a restaurant license, or did he say to you, 
“I have been informed that they have a restaurant 
license”? A. He stated to us that there was a restaurant 
license there. 

1 Q. Then subsequent to that you visited the premises on 
several occasions prior to the time the deal was closed ? A. 
After that visit, yes. 

Q. And on one or more of those visits you saw on the 
wall a slip of paper which you understood to be a restaurant 
license? A. Yes. 
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Q. Which you subsequently discovered Was merely an 
application ? A. That is right. 

312 Q. Isn’t it true that the thought that you had con¬ 
cerning their having a restaurant license was gath¬ 
ered from your viewing what has turned out to be an appli¬ 
cation, and not from any statements made by Young? A. I 
took Mr. Young’s -word for it and then I saw the receipt 
posted on the wall, which later I found out was a receipt. 
I didn’t know it at that time. 

Q. How closely did you inspect it? A. Well, that was 
hanging behind the railing in the front of the house there, 
on the wall, and I wasn’t behind the railing. 

Q. Now, you stated yesterday in your direct examination 
that you discussed the matter of licenses with Mr. Cramer 
and Mrs. Rector. A. Yes, sir. 

Q. Was Mr. Young present at all of those conversations? 
A. No, sir, he wasn’t. 

Q. At any of them? A. Yes, sir. 

Q. How many? A. Well, I recall one definitely, I know. 
I don’t know how many more. 

Q. Did he enter into the conversation? A. Yes, sir. 

Q. Did he say in definite words that these people 

313 have a restaurant license? A. Well, we was talking 
as to how we could change the dining room around 

to serve people quickly and get them out of there. We -was 
figuring and talking about putting a cafeteria style in there, 
and Mr. Young was present at that time. 

Q; He was present? A. Yes. 

Q. Did he take part in the conversation? A. Yes. 

Q. Did he state that these people have a restaurant 
license and that these matters could be done? A. Yes, sir, 
he said, “There is a restaurant license here.” 

Q. How many times did you visit this place before you 
took over? A. I don’t recall, sir. It was two or three 
times. 

. Well, was the condition of the place on the day you took 
over the condition of the place the first time you went there ? 
A. Yes, practically the same. 
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Q. You saw it on several occasions before you moved in, 
didn’t you? A. Yes, sir. 

Q. You stated yesterday that you did not receive 
314 any licenses from the time that you moved in up to 
the present, with the exception of the rooming house 
license. Is that correct ? A. That is correct. 

«*••**•••• 

316 Q. Would you serve a person just one meal if he 
wanted it? A. No, sir. 

Q. If I went up there tonight and offered to be a boarder 
by the week, would you take me ? A. By the week, yes, sir. 

Q. Now, this restaurant business was not in operation 
when you took over, was it? A. No, sir. 

Q. And during all the discussions that you have had with 
Mr. Cramer and the other parties, the restaurant business 
was not in operation then? A. No, sir. 

Q. How many persons does the dinning room seat ? A. I 
would say approximately thirty or thirty-five. 

Q. How many persons do you serve there each night? 
A. Around ninety-seven to a hundred. 

317 Q. Do you turn over more than three times, or 
approximately three times? A. Well, we start serv¬ 
ing at five o ’clock and serve through to seven. Two hours ’ 
time. 

Q. Do you think you could serve many more people if 
you had a restaurant license? A.Yes. We could put more 
tables in there. 

Q. You could get more tables. I asked you how many it 
seated. Can you get more in it than it now seats ? A. You 
could if you put more tables in. 

*••••••••# 

319 Redirect Examination 

By Mr. Prebilich: 

Q. Mr. Faglev, did you have any conversations with Mr. 
Young as to whether the restaurant could be put into opera¬ 
tion or whether the restaurant was in operation? A. Well, 
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one day he was there with us. We "was discussing, like I 
said before, about serving the public, and he suggested 
that we could open up the cafeteria style and serve the 
public that way, and that way you could get more in and 
out quicker than by having a waiter. And he went on and 
said that we could cut out a piece of the w^all there and 
put the steam table right in the pantry there, and so 

320 on, and that way we could- 

Q. What do you mean by cutting out the wall? 
Will you describe that? A. Well, there was a wall between 
the dining room and the pantry, and he suggested that we 
could make it look more or less like a window in that wall, 
whereby you could have a cafeteria style, come around and 
pick up your tray. 

Q. Is there one or two rooms in which you serve guests 
there now? A. We just serve in one dining room. 

Q. And did the conversation contemplate using the both 
rooms or greater space ? A. Yes, sir. We could put tables 
in the front room also. 


322 By Mr. Prebilich: 

Q. Now, directing your attention to February 20, 
did you have occasion—I mean on March 20, did you have 
occasion to go to the Muhicipal Center Building? A. On 
March 20? 

Q. Yes. A. Yes, I did. 

Q. And who did you go with ? A. Mr. Powell and I was 
down there that day. 

Q. Where in the building did you go ? A. To the Health 
Department. 

Q. What did you do down there? A. Well, sir, there -was 
some misunderstanding as to Mr. Cramer said there 

323 was a restaurant license there and there was a res¬ 
taurant license there, so I figured I would go down 

and check up on it. 

Mr. Driskill. If the Court please, I object to him stating 
what someone else said, and his conclusion that there was a 
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misunderstanding. It is not responsive to the question. 
His answer is hearsay. 

The Court. Did he say that Mr. Cramer said that ? 

Mr. Sclawy. He said Mr. Cramer was one of the parties 
to this suit, and I believe he is one of your clients. 

The Court. Well, just tell what Mr. Cramer said. Go 
ahead. 

The Witness: I went down and asked one of the officers, 
I don’t know what he was, and he pulled out a form and 
gave it to a lady to copy off as to what had to be done in 
order to get a restaurant license there at that time. 

By Mr. Prebilich: 

Q. I show you this form and ask you if this is it (indicat¬ 
ing). A. Yes, that is it. 

Q. Did you see the lady down there copy that off? A. 
Yes, sir. She copied it off of the original. 

Q. Did you subsequently see that lady? A. Yes, I did. 

Q. Is she an employee of that department? A. Yes, she 
still is.. 

324 Q. Did you see the original from which this copy 
was made? A. She was holding it in her hand, or 
had it laying there on the desk in front of her, and I saw 
it then. 

Q. Did you see her actually copy off the original and onto 
this copy? A. Yes, I did. 

Mr. Prebilich. If your Honor please, I would like to have 
this marked for identification. 

(Document referred to was marked Defendants’ Exhibit 
No. 33 for identification.) 

By Mr. Prebilich: 

Q. Did you recognize while she was copying it off the 
name of the parties on the original slip? A. No, I cannot 
say I recognized the name of the parties. 

Q. I mean while you were looking at the original from 
which this was copied, did you recognize any names on the 
original? A. Mr. Powell’s name was on it. 
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Q. Did you see the name of any official on the original 
paper from which this was copied? A. The inspector’s 
name was on there. 

Q. What was the inspector’s name ? 

Mr. Driskill. If the Court please, I object to his 

325 testifying as to what was on an original. The origi¬ 
nal speaks for itself. 

The Court. Sustained. 

Mr.Sclawy. We have not the original here, if your Honor 
please. I believe Mr. Driskill is mistaken on that point. 
The original has not been offered at all. 

The Court. No, but it is the only thing that would be 
receivable. 

Mr. Sclawy. Well, they claim they have no other records 
outside of what they brought here, and we have this here 
and w'e would like to tie it up by having Miss Tate or Miss 
Quint come down here tomorrow, like I asked your Honor, 
to come down tomorrow after he finishes testifying today. 

The Court. Well, if you want the original, have it 
brought in. 

Mr. Sclawy. Well, they claim that is all the records they 
have over there, which they brought here this morning, but 
at this time they had another record, which they didn’t 
bring with them this morning. 

If a paper is lost in an official file, the original evidence 
is lost, the next best evidence is a copy, if your Honor 
please. I asked the man this morning if he had it. 

The Court. He didn’t copy it. It is very plain from his 
testimony that he cannot testify to the authenticity of this 
copy. 

326 Mr. Prebilich. If your Honor please, he testified 
that he received this copy and he saw it copied from 

the original down there. 

The Court. He can testify that that is what he got, of 
course, but he hasn’t qualified himself to say that it is a cor¬ 
rect copy. 

Did he have this in his possession? How did you get it? 

Mr. Prebilich. We got it from him, of course. 
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1 Mr. Sclawy. He gave it to us, your Honor. 

Mr. Prebilich. I would like to offer this in evidence, if 
your Honor please. 

Mr. Driskill. We object to it. 

The Court. Objection sustained. 

Mr. Sclawy. If your Honor please, w T e w*ere going to have 
the party here who wrote that this morning. We w*ent over 
there and talked to her yesterday and told her w~e w~ould 
have her over here this morning, and she didn’t come to 
work. 

The Court. Well, you will have to bring her in tomorrow, 
then. 

Bv Mr. Prebilich: 

Q. Mr. Fagley, did you get any bids on the w r ork to be 
done to make it conform to a restaurant business? A. Yes, 
I did. 

Q. Did you contact any parties and show them through 
your premises in order to get these bids? A. Yes, 
327 sir. 

Q. What did you show them that indicated w’hat 
work w’as required to be done ? 

Mr. Driskill. If the Court please, I should like to inter¬ 
pose an objection to that question and to this line of ques¬ 
tioning, on the ground that it is wholly immaterial as to 
what building alterations might be necessary for any pur¬ 
pose. I don’t know w'hat purpose he is talking about, but 
for any purpose. For this reason, if the Court please: the 
cost of remodeling a building or making alterations in a 
building is not a proper element of damages wrhere the 
damages are based, the claim for damages is based on 
failure to deliver certain licenses in this case. 

Now, I contend that the proper measure of damages, if 
any, is the difference between the fair market value of the 
business at the time the contract w~as made, of the business 
which was supposed to have been received, that is, with a 
license, and the business which was received without a res¬ 
taurant license, if any damage. 
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That I claim is the true measure of damage, and not the 
cost of building alterations. 

Now, I don’t want to belabor the Court on this point, but 
I do think it is very important and would save a lot of time 
and for that reason I should like to give my reasoning be¬ 
hind the ground of my objection, and it is this, your 
328 Honor, and I don’t think we have to take a supposi¬ 
tious case, I think we can take this very case. Let us 
assume, without admitting, of course, that the contract did 
provide that the restaurant license should be furnished by 
the sellers to the purchasers, the defendants. 

Mr. Prebilich. If your Honor please, we cannot go into 
assumptions here. They guaranteed the restaurant license 
and Mr. Driskill is talking about building alterations. Of 
course there is nothing here as to building operations. 
These requirements are to changes winch would make it 
necessary to conform to a restaurant license, the equip¬ 
ment. 

The Court. Yes. Well, suppose you let me rule on the 
objections as they come in. 

The present objection is sustained. 

***•••••*# 

331 By Mr. Prebilich: 

Q. Going now to the question of licenses, you 
stated that licenses were on the w^all, and will you describe 
the position you were with reference to the w^all when 

332 you saw those licenses? A. Well, the banisters were 
across in front of me here like this (indicating), and 

over to your left here, up on the wall, was the licenses. 

Q. How far aw^ay from the licenses were you at the time 
you saw' it? A. I w'ould say approximately five or six feet 
Q. How far would you say five or six feet was? From 
me to you? 

Mr. Driskill. Now, if the Court please, I object to that. 
That is suggestive. 

The Court. Sustained. 
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Mr. Prebilich. That is suggestive. I will ask him another 
question. 

By Mr. Prebilich: 

Q. What distance would you say five or six feet would 
be? Can you indicate from where you sit to any point in 
this courtroom? 

The Court. I think the Court can judge that as well as the 
witness. 

By Mr. Prebilich: 

Q. Yesterday you were asked in great detail why you had 
not applied for a license before August 24, 1946. You were 
asked questions upon which you were required to answer 
yes or no ? 

333 Can you give us the reason in your own words why 
you had not applied for a license at that time, until 
that time? 

Mr. Driskill. If the Court please, I object to that question 
on the ground that he did answer it yesterday, and the 
reason that he gave then was that he was not ready until 
June 1. 

Mr. Prebilich. I will withdraw that question. 

By Mr. Prebilich: 

Q. Will you explain why you were not ready? A. Well, 
he knew that we couldn’t comply with the regulations of 
the Health Department and therefore we wasn’t ready 
yet. We didn’t go down and make application for licenses. 

Q. What did you have to do to comply? A. Well, the 
kitchen had to be tiled. 

Mr. Driskill. If the Court please, I object to this on the 
ground that it is asking for—it is a question of law and 
a question of regulation. 

Now, when he starts saying what he had to do to comply, 
that is a question of regulations, and I object to it. 

The Court. Objection sustained. 
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Mr. Prebilich. The reason I asked that was to explain 
the reason for the many months’ delay, and the question 
was asked for that purpose. Not to show what he had to 
do. But the question was designed to show that something 
like this could not be done overnight. 
####*•*##** 

335 By Mr. Prebilich: 

Q. Would the seating capacity of the dining room, 

336 Mr. Fagley, be sufficient to handle the outside guests 
if you had a restaurant license there? A. Not now, 

sir. 

The Court. Wait a minute. 

Mr. Driskill. I object to that, sir. 

The Court. Objection sustained. That is Speculative. 

By Mr. Prebilich: 

Q. You mentioned cafeteria style service. What time of 
the day and how many persons did you intend to serve? 
Mr. Driskill. I object to that, your Honor. 

The Court. Objection sustained. 

##***•***• 
365 Matthew G. Lepley 

********** 

Direct Examination 

By Mr. Sclawy: 

Q. Mr. Lepley, will you state your full name? A. 
Matthew G. Lepley. 

Q. Where do you reside? A. 5230 Nebraska Avenue, N. 
W., Washington, D. C. 

Q. And what is your occupation, sir? A. I am an archi¬ 
tect. 

Q. Mr. Lepley, directing your attention to on or about 
August, 1946, did you have occasion to see the defendant 
herein named Leonard E. Fagley? A. Your Honor, I would 
like to make a statement, if you don’t mind, please. 
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I don’t know Mr. Fagley. 

Q. Did you ever see this man—Mr. Fagley—before? A. 
Yes, I saw him. I was introduced to him by a painter who 
was working for me that took me across the alley. We were 
remodeling the Grafton Hotel across from the Mayflower. 
I had considerable work under construction there and this 
painter who was working for me came in one after- 

366 noon and wanted to know if I would let him have 
some material that I had in the back yard to repair 

a porch across the street on M Street. 

I went out in the back with Mr. Mulligan and went into 
the yard. This Mr. Fagley was on the porch. He and 
evidently this painting laborer, or contractor, had been 
talking about some work that they were to do over there, 
and I went over to tell Mulligan to be sure that whatever he 
did, to be sure he had a permit for it. 

While I was there, he said, “Well, I think we are going to 
have to fix this kitchen up, too, ’ ’ and I went into the kitchen 
on the first floor, just a casual observation, nothing more. 

Mr. Fagley asked me if I could tell how much the kitchen 
would cost him, and I told him that it would cost anywhere 
from six to sixty thousand dollars. It was impossible for 
me to make any estimate. If he had a report from the 
Health Department, he could give me the Health Depart¬ 
ment check-off and if he wanted to employ me as the ar¬ 
chitect, I would go through the place, make the estimate, 
make the proper specifications, and give him an estimate 
later. 

That is all that I know’, sir. I don’t know anything 
else further than that . 

Q. He didn’t show you any report from the Health De¬ 
partment? A. No, sir, I did not see it, sir. 

367 Mr. Sclawy. No further questions. 

Mr. Kelly. I move that his testimony be stricken. 
The Court. Motion sustained. 

Mr. Driskill. I have no questions, your Honor. 
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The Court. That ruling does not bind you. That binds 
the third party proceedings. 

Mr. Driskill. Well, I move also that so far as the plain¬ 
tiff is concerned, that the testimony be stricken as being 
without any probative value. 

The Court. It may go out. 

####**#••* 

372 Millard Zepp, Jr. 
«###*•*••• 

Direct Examination 

By Mr. Sclawy: 

Q. State your full name, please, Mr. Zepp. A. Millard 
Zepp, Jr. 

Q. What is your occupaiton? A. General contractor. 

Q. And how long have you been engaged in that 

373 business? A. Well, I have been in it myself for 
about ten years. 

Q. Are you associated with anybody else, or any firm, 
in that business? A. My father and I are in business to¬ 
gether. 

Q. Did there come a time when you visited the premises 
1738-40-42-44 M Street, N. W.? A. Well, I only visited 
1738. 

Q. What did you do when you went there, Mr. Zepp? A. 
Well, when I went down there, I saw a Mr. Fagley, and he 
wanted me to give him an estimate on some work that 
had to be done. 

Q. When you say “had to be done,” did he show you 
anything? A. Yes, he showed me a notice from the Health 
Department. 

Q. Is this the paper he showed you (indicating)? A. 
No. this is not the exact one. 

Q. Then I will show you this one (indicating). A. This 
is the one. 

Mr. Sclawy. Mark this Defendants ’ Exhibit 40 for identi¬ 
fication. 
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(Document referred to was marked Defendants’ Ex¬ 
hibit No. 40 for identification.) 

By Mr. Sclawy : 

Q. Based on that, did you render an estimate of what 
had to be done and how much it would cost? 

374 Mr. Kelly. Objection. 

The Court. Objection sustained. 

By Mr. Sclawy: 

Q. Did you send him a communication in answer to that 
request? 

Mr. Kelly. I object. 

The Court. Objection sustained. 

Mr. Sclawy. I have no further use for this witness, in¬ 
asmuch as I cannot put on what I am attempting to do. 

Mr. Driskill. No questions. 

Mr. Kelly. No questions. 

********** 

Luther James Etchison 

* * * * * * * * * * 

Direct Examination 
By Mr. Sclawy: 

Q. Will you state your full name to the Court, please? 
A. Luther James Etchison. 

Q. Your occupation? A. Salesman for the National 
Home Improvement Company. 

Q. In your capacity as salesman, is it one of your duties 
to make estimate? A. I beg pardon? 

375 Q. Is it one of your duties as salesman to estimate 
on work to be done? A. We go out and look 

over the job, and between the manager of the establishment 
and myself, we do the estimating, sir. 

Q. Did there come a time when you came to the premises 
1738 M Street, N. W., known as the Powell Hotel? A. Yes, 
sir. 
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Q. What did you do there? A. We looked over the job 
that Mr. Fagley had said was to be done or that he wanted 
to be done. 

Q. Did he show you any paper? A. No, sir. 

Q. He didn’t show you a list of what had to be done? A. 
No, sir. He just told us. 

Q. Did you render an estimate? A. Yes, sir. 

Mr. Kelly. Objection. 

The Court. Objection sustained. 

By Mr. Sclawy: 

Q. Did you send him a communication with reference 
to the estimate? 

Mr. Kelly. Same objection. 

The Court. Objection sustained. 

376 Mr. Sclawy. All right. I am going through the 
formality, if your Honor please. 

Your witness. 

Mr. Driskill. No questions. 

The Court. You may step down. 

**#$=#***** 

391 Catherine Quent 

#*##*#**## 

Direct Examination 
By Mr. Sclawy: 

Q. Will you state your name to the Court, please? A. 
Catherine Quent. 

Q. Where are you employed, Miss Quent? A. Food 
Service Bureau, Food Inspection, Health Department. 

Q. I show you this paper marked Defendants’ Exhibit 
No. 33 for identification and ask you if you recognize it 
(indicating). 

Is that your handwriting? A. That is my handwriting. 
Q. Will you explain to the Court how you came to write 
this paper here and from where you got the information? 
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A. This was recited to me and requested by one 

392 of the inspectors to write this. Some gentleman, if 
I remember correctly, was in and wanted to have a 

copy of it, of a notice that had been served, and one of them 
brought it down and asked me to write this as they read 
it off to me, which I did. 

Q. What was he reading from, Miss Tate? A. It was a 
piece of paper similar to this, as far as my knowledge goes. 
I wouldn’t swear to that, but as far as I can remember, he 
stood in front of me and read it. 

Q. One of the inspectors did? Was that paper one of the 
records of the office that he was reading from? A. I don’t 
know. That I couldn’t say positively, to my knowledge, 
but he read it from a paper similar to this and asked me to 
write it, which I had been requested to do at other times by 
people who came in and wanted a copy. We had forty or 
more inspectors that I done it for. I cannot remember 
right now, but I know this request was made on the 19th 
here, and what I have dated, it says, “2/29.” But this 
reads, “March 20, ’46.” 

This evidently should read “ ’47.” That is an error. 

I am not saying that it is here; I am saying what it is, but 
I am not swearing to that. I cannot understand that. 

Q. Well, if this was given in ’46 as the date on here- 

A. But why would the man be asking me for a copy for 
March 20, ’46, and I make it out on the 2nd, the 19th, ’46? 

Q. You have it dated March 20, 1946, and I am 

393 reading from the paper you identify as your hand¬ 
writing: “Duplicate copy of notice”- 

Mr. Driskill (interposing). If the Court please, I object 
to him reading it until it is in evidence. 

The Court. Objection sustained. 

Mr. Sclawy. I will now offer it into evidence as Defend¬ 
ants’ Exhibit- 

'The Deputy Clerk. It has already been marked Defend¬ 
ants ’ Exhibit 33. 

Mr. Driskill. I object to its admission into evidence. 

The Court. Objection sustained. 
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Mr. Sclawy. If your Honor please, we have to show to 
this Court at this time, and according to this paper, under 
that lady’s handwriting, that an inspection had been made 
on the 19th day of February, 1946, and they found the same 
conditions existing before the place was sold to the defend¬ 
ants herein, and that is one of the contentions in our allega¬ 
tion That is why we had to do all that work. She has identi¬ 
fied it as such and she has a notation on top which your 
Honor would not let her read a moment ago. 

The Court. She says she wrote it down, wrote down what 
somebody else read to her. She didn’t say she made a copy 
of a record. She doesn’t even know that the paper that was 
read from was a record. 

394 Bv Mr. Sclawv: 

•/ w 

Q. Well, wffiat is the practice in that department, 
Miss Tate? Do people come in there and say, “Write this 
for me”? A. No, we don’t do it that way. I have forty men 
in that office, and I am in the habit of doing what they 
request. If they come in and ask for a copy, I don’t know’ 
what they are going to do with that. It is not my knowl¬ 
edge what they are going to do with it. They can stand 
there and tell me, “Write this notice up to give to this 
gentleman,” or hand it to another one and say, “Make a 
typewritten copy of this,” but the gentleman that asked 
me to do that, I cannot recall, there are forty of them, and 
I cannot recall which one. There are several at that place. 

The Court. Now, w r ait until you get another question. 

The Witness. But I was requested- 

The Court. Wait. 

By Mr. Sclawy: 

Q. The name of H. E. Mills is stated on this paper. 

Mr. Driskill. If the Court please, I object to his reciting 
wdiat is on the paper. It is not in evidence. 

The Court. Objection sustained. 
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By Mr. Sclawy: 

Q. Wlio could have told you to make the copy of this ? A. 
any one of those forty men. 

Q. Would it be the inspector that was assigned to 

395 that certain house? A. That I couldn’t swear to. I 
couldn’t tell the absolute truth after all this time, 

and forty men, I couldn’t tell whether it was him or some 
other inspector that was checking back on some other work. 
I eouldn’t tell you. 

Q. Where would that inspector get the information from? 
From the air ? A. That wouldn’t be up to me to find out. I 
was only doing a clerk’s job on what they asked me to write, 
to write a pink notice, and I wrote it. 

Q. But this was done at the instance of an official inspec¬ 
tor in your department, in the capacity of his official duties. 
A. All of them are officials when they are on duty. 

Mr. Sclawy. I again offer this into evidence, if your 
Honor please. 

Mr. Driskill. I again object to it on the same grounds. 
The Court. Objection sustained. 

Mr. Sclawy. 0. K. That is all, if your Honor please. 
(The witness left the stand.) 

Mr. Sclawy. No, I would like to ask her one question, if 
your Honor please, further. i 

The Court. Come back to the stand, Miss Quent. 

(Thereupon, the witness resumed the stand.) 

396 By Mr. Sclawy: 

Q. Do you remember seeing me before, Miss Tate? 
A. I think it w*as Tuesday afternoon, if I am not mistaken. 
Q. Do you recall where ? A. In my office. 

Q. Who w^as I with? A. This gentleman right there 
(indicating). 

The Court. She points out the defendant Fagley. 

By Mr. Sclawy: 

Q. Do you recall the conversation at that time? A. You 
had that paper in your hand and you asked me if that w^as 
my writing. 
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Q. Did I ask you anything else? A. I said to you 
“Yes.” 

Mr. Driskill. If the Court please, I object to this on the 
ground that he seeks apparently to impeach his own wit¬ 
ness. 

Mr. Sclawy. I am not impeaching her, if your Honor 
please. I am trying to refresh her memory. 

Mr. Driskill. Also, if the Court please, on the ground 
that the questions are wholly immaterial for any other pur¬ 
pose. 

The Court. She has answered. It may stand. 

Any other questions? 

Mr. Sclawy. Did you sustain that objection? 

The Court. No, she may answer. I thought she had. 
397 Mr. Sclawy. No, she has not answered it as yet. 

Read that question back, please, Mr. Reporter. 

The Reporter (reading): t 

‘ ‘ Question. Did you ask anything else ? ’ ’ 

The Witness. He asked me to sign a paper to my knowl¬ 
edge and I said “no, I am not signing that, that is only a 
copy. If you want the person who is supposed to have 
served that notice, you go into the next room and ask Mr. 
Mills to sign it. I didn’t write that notice or serve it.” 

That is all that was said. 

The Court. Any other questions ? 

By Mr. Sclawy: 

Q. Who is chief of that section in the next room, down 
the hall? A. What do you mean? The chief of the bureau 
is Dr. Ashworth. 

Q. No, not he. I don’t mean the chief of the bureau. A. 
He is chief of my bureau and chief of the office. 

The Court. You will have to take her answer. 

By Mr. Sclawy: 

Q. How many people are in the clerical division there? 

Mr. Driskill. I object to the question on the ground it is 
immaterial. 

The Court. Sustained. 
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398 ByMr. Sclawy: 

Q. Did you ever hear of the name Burnett before* 

A. No. 

Q. You never heard of that man’s name before? A. No. 
Mr. Sclawy. That is all, your Honor. 

#*#*##**## 

Lewis Robert Thompson 

*•••*•#*#• 

Direct Examination 
Bv Mr. Sclawv: 

Q. "Would you state your full name to the Court, please? 
A. Lewis Robert Thompson. 

Q. Where do you reside? A. I hold my residence in 
Pennsylvania, but I reside at 6003 39th Place, Hyattsville, 
Maryland. 

Q. What is your occupation, Mr. Thompson? A. Elec¬ 
trician, member of the American Federation of Labor, 
Local 607. A coal dealer, member of the Prince Georges 
Coal Dealers’ Association, of Prince Georges County, 
Maryland. A restaurant operator, member of the 

399 North Cumberland Countv Restaurant Association. 

Q. I am not asking you what associations you 
belong to. I am asking you what your occupation is. A. 
Electrologist, and apartment operator, apartment house 
operator in Maryland. 

Q. You state that you are a restaurant operator too? 
A. Yes. 

Q. Where did you operate a restaurant? A. Where? 

Q. That is right. A. In Pennsylvania. 

Q. Can you give us the period of time you operated res¬ 
taurants? A. Continuously from 1930 to 1945 as active op¬ 
erator. Part operator now; they leased it from me. 

Q. "When you were in the restaurant business, were any 
of the other defendants in the case with you, associated 
with you in that business? A. Mrs. Fagley, before her 
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marriage, was a partner in the restaurant for a period of 
three years. 

Q. Can you give us that time, that period of three years 
you are talking about? A. Just the period that she was a 
partner in the partnership, or the period that she worked? 

Q. The period of time she was with you in the res- 
400 taurant business. 

The Court. What is the purpose of it? 

Mr. Sclawy. I want to show the background, if your 
Honor please, as to what type of business they were in and 
what type of business they were interested in buying. 

The Witness. She worked for me the latter part of 1940 
until the beginning of 1941 as hired help. 

The year 1941, I took her in as a partner. She was an 
active partner until 1944, up until the time she was married 
to Mr. Fagley. 

411 Q. Was there any discussion of any kind; any con¬ 
versation between you, Mr. Fagley, Mr. Young, Mr. 

Cramer, and Mrs. Rector? A. Well, we went down to look 
the place over, but before we started we had discussion 
while we were sitting there, in regards to the licenses, in 
regards to the switchboard, the operation of the switch¬ 
board, and in regards to the system they had of keeping 
books, keeping these individual guests listed, and about the 
possibilities of—well, first they talked of why they were 
selling, and then Mrs. Rector and Mr. Cramer- 

412 Q. Why did they tell you they were selling? A. 
Well, there was a partnership between these three, 

and Mr. Geddes was leaving, and Mrs. Rector was supposed 
to be a silent partner; she was just supposed to be in an 
advisory capacity. 

Mr. Geddes and Mr. Cramer were supposed to do the 
managing, and Mrs. Rector was more in an advisory capac¬ 
ity, silent partner. 

It developed through Mr. Geddes being called out of the 
city and being away from the city so much, it did not work 
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out so well, which put an extra load on Mrs. Rector and put 
an extra load on Mr. Cramer, and as it was a partnership 
they were entitled to the same profits, and he was not there 
to assume any of the responsibilities. 

Q. Is that what she told you? A. Yes, with the result 
that that was causing some kind of an old ailment to return 
in her physical condition. 

*##**####* 

416 Q. Now, when you went into 1738, did you notice 
the sign on the outsides? A. Yes. 

Q. What did that sign say, if you can recall ? 

Mr. Driskill. I object to the question on the ground that 

the sign speaks for itself. 

The Court. He mav answer. 

» * 

The Witness. I went down with the purpose of- 

The Court. No; answer his question. 

The Witness. What did I see? I saw a sign that 

417 said, “173S M Street.” 

By Mr. Sclawv: 

Q. What did that sign say? A. There were two signs, 
one on each side of the door, and one was partly broke. 
“1738 M Street, luncheons, dinner.” Just luncheons and 
dinner; I think that is all that was on it. 

Mr. Sclawy: Will you stipulate that that picture repre¬ 
sents it, Mr. briskill ? 

Mr. Driskill. Let me see the picture. I don’t know what 
the purpose of this is. 

I will be glad to have you get this in evidence, so far as 
the plaintiffs are concerned. 

1 Mr. Kelly. I objected once, but I really have no objection 
now. 

Mr. Driskill. I will be glad to have it go in. 

Mr. Sclawy. It is already marked Defendants’ Ex¬ 
hibit 16. 

I offer it in evidence as Defendants’ Exhibit 16. 

The Court. It may be received. 
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(Defendants’ Exhibit 16 for identification was received 
in evidence.) 

419 Direct Examination—Resumed 

By Mr. Sclawy: 

Will you continue with what happened on that same day, 
i if anything, after you went through the buildings, or while 
you were going through the last building? A. As we was 
going through 1738,1 happened to look out in the back yard 
i and I saw all kinds of rubbish in the back yard. Mr. 

Cramer, I asked him what it was, and he said it was 
i 420 Mr. Powell’s old, some kind of a chest. “Chest” is 
the word they used. The whole back was full of 
paper, and while I walked through the building we were 
discussing the possibilities of the restaurant then. Mr. 
Young kept on stressing the good points, if we would open 
up the restaurant and start the restaurant. 

So our talk then was- 

Q. When you say “good points,” what kind of points are 
i you talking about? A. Well, he says that there is a federal 
building across the street, employing hundreds of people, 
i and the People’s drugstore down at the corner could not 
begin to serve the number of people that wanted lunches, 
and he kept on stressing the point of what could be done 
if we would open up that just for lunches at noontime, be- 
i cause the whole space wasn’t used anyway from about ten- 

! thirty in the morning until about five o ’clock in the after¬ 

noon, and you had your help. You had to furnish the heat 
i for the building and you could utilize the space which was 
not being used at the time, just for lunches, and there would 
■ be an enormous amount of income that could be created by 
opening up the restaurant, just to serve lunch to the public 
which we could not serve as it was. I mean, that they could 
not serve the public as it was. They didn’t feel like they 
! wanted to serve the public. They had had too much work. 
********** 




124 


422 A. Well, a day or two later we visited it again. 
This time, more for the purpose of inspecting the 

books and to see just what was there in the way of licenses, 
and things. 

##,****•*** 

Q. Will you tell us what happened that day and what 
i discussions, if any, were had at that time ? A. Well, 

423 we talked a little while about the income. That is, 

I Mr. Cramer and Mr. Young and Mr. Fagley and I 

were there at the time. 

Mr. Cramer was called away. He had to deliver some 
laundry, or something, to the maid in another house. 

In the meantime, Mr. Young, Mr. Fagley and myself 
walked back through the kitchen and it was at that time 
that Mr. Young and myself, we discussed the ways and 
means of converting this place into a lunchroom. We dis¬ 
cussed whether it would be better to turn it into a cafeteria 
or whether we could serve it faster by just having a lunch 
bar, and we discussed how different partitions would have 
to be taken out if we wanted to turn it into a cafeteria, and 
we didn’t decide anything about that. 

* # * * # # * * * * 

426 Q. Was there any discussion as to income at that 
time? A. No, not at that time, we didn’t discuss the 

income. We discussed the licenses then. 

Q. And what was discussed in reference to li- 

427 censes ? A. If they had the proper license to operate 
this restaurant, and if they had the license to op¬ 
erate— 

The Court. Just tell what was said. 

Mr. Sclawy. Yes. 

The Witness. Well, Mr. Young and Mr. Cramer was 
there, and Mrs. Kector was in and out, she was tending to 
the switchboard. She was there sometimes and sometimes 
she was not. She really didn’t have much to say because 
she was sick. 
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By Mr. Sclawy: 

The Court. Well, tell what was said by those that were 
present. 

Q. Tell us who said what, and what they said. Do you 
understand? A. I didn’t mention anybody by name. Mr. 
Young was representing the parties- 

The Court. Just tell what was said, please. 

The Witness. I didn’t address anyone. I just says, 
“How about these restaurant licenses; do you have them?” 

And they said, “Certainly, we have.” 

By Mr. Sclawy: 

Q. Who said “Certainly, we have”? A. Mr. Young was 
the one that said ‘ 1 Certainly, we have. ’ ’ 

Q. What did Mr. Cramer say, if anything? A. Then they 
started to talk over to where they was. We were only about 
a distance from here over to the wall and we walked 
428 over to this office, and they says, “There is the license 
for the restaurant.” 

Q. And did you see it? A. I saw it was a restaurant 
license there. There were two licenses there. 

Q. But they didn’t take them off the wall and show them 
to you, did they? A. No, they didn’t take them off the wall 
and show it to me. 

They didn’t take anything off the wall. 

They said, “There is the licenses.” 

Q. And you saw them yourself on the wall? A. I saw 
them myself on the wall, yes. They didn’t take them off 
and say, ‘ ‘ Here is the licenses. ’ ’ I saw them. 

The Court. Tell what was done. 

By Mr. Sclawy: 

Q. But did anyone show them to you? A. They pointed 
them out to me. 

Q. They pointed them out, but they didn’t show them? 
A. They didn’t show them to me. 

*****####* 
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434 I says, “If these are your income,” I says, “it 
don’t show $6,000. ’ ’ 

I says, “The best you have here is $5,100” 

** ******** 

438 A. They never told me any income for any month, 
because no one seemed to know. 

* * i* ******* 

440 Q. Now, you mentioned about licenses that were 
called to your attention on the wall. 

I show you Defendants’ Exhibits 5 and 6, and ask you if 
you recognize them. A. Yes. 

Q. What do you recognize them as ? A. I recognize them 
as being a restaurant license. 

441 Q. And would you show his Honor what position, 
if any, if you can recall how they were on the wall? 

Was the blue on top or was the yellow on top, or what ? A. 
This was fastened on the wall in a position like this (indi¬ 
cating), with the room rents, I mean the listing of the sched¬ 
ule from the Rent Control Board listed over here, and this 
was fastened some way like that (indicating). You could 
see the restaurant and you could see the dates. 

Q. Now, I call your attention to these words on the bot¬ 
tom. W^ere those words visible to you? A. No, they were 
not. 

Q. Why not? A. Well, they used one pin or one tack, 
whatever it was. It was in that position, to save, I guess, 
tacks, and I guess to save space. 

Q. And when you looked at that you saw licenses for the 
two? A. I saw the licenses and they definitely told me they 
had licenses. 

Q. And you believed them after you saw that? A. I 
would have to believe them when I saw it and they said 
there was licenses. I couldn’t do anything else when they 
produced it to me and it is on the wall. 

Q. Who pointed those licenses out to you? A. Mr. Young 
is the one that definitely pointed them out, but Mrs. 

442 Rector and Mr. Cramer were in the company. We 
all walked over there. 
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Q. Did they tell you that those were not the licenses ? A. 
No, no, no. 

Q. They were silent? Did they make any comment? A. 
Thev said these were the licenses. 

Q. Did they make any comment? A. No, no explanation. 
Nothing further was said. They were licenses. 

********** 

443 By Mr. Sclawy: 

Q. Continue, Mr. Thompson. A. So I was convinced 
that they must have been the right prices, when the prices 
that they have on here and the prices which they quoted 
in there corresponded, but I still did not see, I mean that I 
could read, but I still did not see the prices that I could 
read, that other part that was listed that they quoted to me, 
I mean as they said were the schedule of prices which had 
to be listed. 

Q. And from the distance you were standing you 

444 actually could not see ? A. I could not see those fig¬ 
ures, no. I was never invited. I was not the pur¬ 
chaser of this. I was just more of an adviser, and they 
did not invite me in. So 1 couldn’t see that from the dis¬ 
tance I was. 

Q. Do you recognize that? I am referring to Defend¬ 
ants’ Exhibit 18. A. Well, I couldn’t definitely say it was 
the paper, because I couldn’t read it, but it looks like the 
same color, and these stickers here was on; that is where 
it was stuck on the wall, and the license was right along with 
it. So, as far as me reading anything, I couldn’t read 
nothing. 

********** 

452 Q. Did you have any other discussion with him at 
that time? A. Well, I told him the way it stands 
now, that he knows what I want, he knows what they prom¬ 
ised, he knows what all the understandings are; I didn’t 
want no- 
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Q. When yon say “understandings,” what are you talk¬ 
ing about, Mr. Thompson? A. Understandings as to the 
leases; understandings as to licenses. 

Q. What about the leases ? 

The Court. Well, he is reciting the conversation that he 
had with Mr. Young. 

Mr. Sclawy. Oh, I see. 

' The Court. I don’t think he had completed that. 

Mr. Sclawy. All right. Continue. I am sorry. 

The Witness (continuing). I said I definitely didn’t want 
no trouble with the different control boards in the District. 
Mr. Kelly. I didn’t get that. 

The Witness. I didn’t want no trouble with the various 
officers of the Rent Control Board, the Health Bureau, and 
all, and that they will not only secure the licenses, but they 
should guarantee that they can qualify to get the license, 
and then transfer them. 

They had to be secured and had to qualify and then 
453 transfer them. 

By Mr. Sclawy: 

Q. What did Mr. Young say to that, if anything? A. He 
said, “There won’t be no trouble, because they already 
have them. They are already qualified in that way.” 

He said, “I don’t want Mr. Fagley to have any trouble 
down here with any of these, on account of licenses, because 
he will be busy and I won’t have time to go around and get 
a lot of these things straightened out. ’ ’ 

The words I used, “I didn’t want no funny business.” 
That was the words I used. 

********** 

463 Cross-Examination 

By Mr. Driskill: 

#*#***•**# 

466 Q. Now, Mr. Thompson, as to the licenses, you 
said, did you not, sir, that you remembered the exact 
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words that Mr. Young used about the licenses? Is 

467 that correct? A. I said I knew the exact words he 
used? 

Q. Yes, in your direct examination. Didn’t you? A. 
Yes, practically I do; yes. 

Q. You do. You said you did, didn’t you? A. Yes. 

Q. The exact words that he used about the licenses. What 
were they? A. “The licenses are 0. K. You don’t have to 
worry about the licenses. They will be all right.” 

Q. Didn’t you just state a few minutes ago that the exact 
words that Mr. Young used were: “Certainly, they have 
licenses”? A. He quoted that so often; which time are you 
talking about? He quoted that so often, sir, that they did 
have licenses. He didn’t only quote that they had a license 
once, he quoted it over the phone, he quoted in his office, and 
he quoted it down in the rooms. 
********** 

Q. Did I understand you to say on your direct examina¬ 
tion that they pointed to this exhibit—that someone pointed 
to Defendants’ 5 and 6, which relate to restaurant, 

468 and said, “They are restaurant licenses”? A. That 
is correct. 

Q. Who pointed to them and pointed out to you and said, 
‘ 4 They are the licenses ” ? A. Mr. Young. 

Q. Now, which one did you say was—what color were 
they, by the way? A. One was blue and the other sort of 
pink. 

Q. Which one did you say was on top? A. The blue. I 
don’t know if it is blue or green. It is blue, light blue. 

Q. You said one was blue and one was pink, didn’t you? 
A. Yes. 

Q. Well, how about this green business? A. Well, in 
technicalities, you could say it is green; I don’t know. But 
to me it is blue. It is so close to either one, there could be 
a dispute about it. 

Q. Which one did you say was above the other? A. The 
blue one. 
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Q. Was above the pink one? A. Yes, that is what I said. 
Q. When did you see that there? That has been over a 
year ago, hasn’t it ? A. Yes, it has. 

Q. And you can remember even now which one was 
469 above the other; is that correct? A. Yes. 

# # # * * * # * * * 

477 Q. Now, Mr. Thompson, did you give a deposition 
in my office on November IS, 1946? A. Yes. 

Q. Now, who was it you said showed you these things 
and said they were licenses? Pointed them out to you. 
Who did you say did that? A. Mr. Young, but Mrs. Rector 
and Mr. Cramer were sort of behind. They were sort of 
backing him up. They agreed. 

Q. Didn’t you give in that deposition a different answer 
on that ? A. I said I saw it—saw it myself. 

Q. And were you not asked this question- 

The Court. What page ? 

Mr. Driskill. Page 24, if you Honor please, and it is about 
almost halfway down the page. 

By Mr. Driskill: 

Q. Were you asked this question: 

“Question. Nobody showed it to you; you just saw 

478 it there?” 

And you answered: 

“Answer. They didn’t show me a lot of things. I saw 
it. I went there to inspect it. ’ ’ 

A. That is right. 

Q. Now, on page 23, at the top of the page, were you 
asked this question: 

“Question. As a matter of fact, you don’t know what 
licenses they have now ? ’ ’ 

And vou answered: 

“Answer. Yes, from conversation with Mr. Fagley.” 
Then the next question: 

“Question. From personal knowledge, you don’t know?” 
And your answer vras: 
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“Answer. No, I never saw anv of them. 

“Question. I see.” 

‘ * Answer. I saw the restaurant. 

“Question. You saw what? 

“Answer. I don’t know if I should answer that. 

“Mr. Willey. No, just let it go. 

“By Mr. Driskill: 

11 Question. Did you see a restaurant license ? 

“Answer. I can’t answer the question. 

“Mr Willey. He is asking that the question now 
479 be answered. 

“The Witness. We thought it was a restaurant 
license, but it was only an application. 

“By Mr. Driskill: 

“Question. You saw an application for a restaurant 
license ? 

“Answer. Yes. We thought it was a restaurant license in 
the office.” 

Is that correct? 

A. That is correct. 

Q. Down at the bottom of the page, were you asked this 
question: 

“Question. Who showed you that? 

“Answer. I saw it myself.” 

A. Yes. 

Q. Now, if Mr. Young or Mrs. Rector or Mr. Cramer 
showed that to you, why didn’t you then answer as you have 
answered today? A. Showing and pointing is two different 
things. When they show you something, they hand it to 
you. WTien you say, “I will show you this,” you don’t 
stand over there and point to it. You hand it to me. You 
show it to me. 

When you point, that is a different thing. When you 
show something, you put it in their hand or hand it to them. 

I was not even invited behind that case. It was 
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480 pointed. They couldn’t show it to me. They had to 
point it to me. 

Q. But you answered, “I saw it myself.” A. I did see 
it mvself. 

Q. And then when you were asked, “Nobody showed it to 
you, you just saw it there?” and you said, “They didn’t 
show me a lot of things I saw. I went there to inspect it.” 
A. That is right. They didn’t show me those ratholes. I 
saw them. They didn’t show me that stuff in the back yard, 
too, but I saw it. 

Q. Mr. Thompson, I ask you this question- A. What 

page are you on ? 

Mr. Driskill. Well, the question was also asked on page 7 
of the deposition, but I am asking the question anew at this 
time. 

Mr. Sclawy. A new question ? 

The Court. A new question. Put the question. 

Mr. Driskill. It mav be worded identically. 

w * 

The Court. All right. Just put the question. 

By Mr Driskill: 

Q Mr. Thompson, was it your understanding that you 
were to pay the balance of the purchase price by the cash 
payment and the assumption of the first chattel trust by 
giving notes to be secured by a second chattel deed of trust 
covering the business which you bought? 

And you answered in the deposition, “That was 

481 my understanding. ’ ’ 

A. Yes. That was my understanding. 

Q. That was you understanding? A. Uh-huh. 

Q. I ask you this question, sir- 

Mr. Sclawy (interposing). What page are you on now? 

Mr. Driskill. Well, I have turned to page 6, but the ques¬ 
tion I am going to ask him, I am not asking him whether 
thi^ was asked him before. I am asking this question 
anew. 

It may be the same words, however. 
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Bv Mr. Driskill: 

Q. Was it your understanding that you were to get the 
tenants’interest in the leases? A. The tenants’interest in 
the leases? 

Q. Yes. A. Who are the tenants now? 

Q. Well, the tenants at that time were Mr. Cramer, Mrs. 
Rector, and Mr. Geddes. A. As far as the interest was, 
thev could transfer it. Their interest, as far as transfer- 
ring, yes. 

Q. But you are speaking of the tenants’ interest in the 
leases on the property that was to be included in the busi¬ 
ness which was bought, aren’t you? A. Read it again. 

Mr. Driskill. Read him back the question. 

482 (The pending question, as above recorded, was 
read by the reporter.) 

The Witness. The leases on the property, or the leases on 
the business? Which is it? The leases on the property? I 
am just asking the question. 

By Mr. Driskill: 

Q. You just answer the question. A. I didn’t under¬ 
stand it. That is probably what happened up there, too. 
I didn’t understand it. 

Q. Now, then, I will ask you this question: 

From page 6 of the deposition that you gave, were these 
questions asked and these answers given: 

“Question. Was it your understanding that you were to 
get the tenants’ interest in the leases? 

“Answer. The what? 

“Question. The tenants’ interest in the leases on the 
property that was to be included in the business which you 
bought, -wasn’t it? 

“Answer. The tenants’ interest? 

“Question. Yes. 

“Answer. The tenants’ interest? 

“Question. Yes. 

“Answer. The tenants, then, would be Mrs. Rector and 
Mr. Cramer, yes. 
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“Question. The understanding was that the pur- 
183 chase of the Powell Hotel business, that the Powell 
Hotel business should include the furniture and 
fixtures and any licenses which they might have, plus their 
interest, the sellers’ interest in the leases on the property.” 

And you answered, “Yes.” 

And the next question was: 

“Is that not correct?” 

And your answer was: 

‘ ‘ That is right. ’ ’ 

Is that not true? 

A. Yes. 

Q. Mr. Thompson, you signed as one of the parties, the 
chattel deed of trust securing the $9,500 note and a $3,500 
note, did you not? A. I did. 

Q. Now, that was the second chattel deed of trust on the 
property, was it not? A. Yes. 

Q. And that was a chattel deed of trust covering the 
business which you had bought, to secure the purchase price, 
wasn’t it? A. Read that again. 

Q. I say, that was a chattel deed of trust, a second chattel 
deed of trust, covering the business which you had 
484 bought, to secure the purchase price, wasn’t it? 

Mr. Sclawy. Excuse me. What page is Mr. Dris- 
kill reading from now, if your Honor please? 

Mr. Driskill. I am not asking him about the deposition. 
I am simply asking him questions. I have not referred to 
the deposition yet. 

The Court. You may answer the question. 

Mr. Sclawy. You are reading the thing wdth the accent, 
and he would give me the understanding that you are read¬ 
ing from a paper instead of asking the question. I cannot 
make it out myself. 

The Court. It is an independent question. 

Mr. Sclawy. 0. K. 

The Witness. Repeat it again. 

Mr. Driskill. Please read the question back, Mr. Re¬ 
porter. 
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(The pending question, as above recorded, was read by 
the reporter.) 

The Witness. To secure the purchase price? I don’t 
think the lease had anything to do with the purchase price. 

By Mr. Driskill: 

Q. I didn’t ask you anything about the lease. 

Read the question again, please. 

(The pending question, as above recorded, was again read 
by the reporter.) 

485 The Witness. No, it wasn’t. 

By Mr. Driskill: 

Q. You say it wasn’t? A. No. 

Q. Now, I refer to page 10 of your deposition, and I ask 
you, sir, were these questions asked you and these answers 
given by you: 

“Question. You signed as one of the parties of the chattel 
trust deed? 

“Answer. The second chattel trust deed”- 

Mr. Sclawy. I don’t see that answer on page 10, if your 
Honor please. 

The Court. I haven’t found it either. 

Mr. Driskill. It is at the bottom, if your Honor please, 
the last question. 

The Court: Yes, I see it. 

Mr. Driskill. I will repeat. 

By Mr. Driskill: 

Q. Were the following questions asked you and did you 
give the following answers: 

“Question. You signed as one of the parties of the 
chattel trust deed? 

“Answer. The second chattel trust deed, yes, sir. 

‘ * Question. Covering the business which you had bought, 
to secure the purchase price, didn’t you ? 

486 “Answer. Yes.” 

That is correct, isn’t it? 
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A. It could have been misunderstood. I may have mis¬ 
understood the question. There wasn’t nobody there, an 
authority to settle these disputes, and when there is some¬ 
thing come up, why, you can say, “Strike it from the 
record.” 

There wasn’t nobody there when the disputes came up, 
there wasn’t nobody there to settle them. 

I must have misunderstood it. 

You said, “Let’s hurry up with it,” and I gave my im¬ 
pression without asking again, and you said you wanted to 
hurry it up, you said, “Let’s hurry this thing up,” and if I 
misunderstood the question I probably didn’t ask you to 
repeat it, because I was in a hurry to get back too, to my 
office. 

Q. Are you ready now to answer the question which I 
asked you? A. Yes 

Q. Well, please do. A. No, it wasn’t my intention. 

Q. That is not the question. The question is whether 
those questions were asked you and those answers given by 
you. A. Well, if they are in the deposition, sure, they was 
given. Sometimes you go fishing and sometimes you don’t 
get no bite, you know. 

487 Q. I beg your pardon. A. I say, sometimes you 
go fishing and you don’t get no bite. 

Mr. Sclawv. Never mind that. 

By Mr. Driskill: 

Q. Is that part of an answer to the question? A. No. 

Q. Does that have anything to do with this case? A. It 
does have with the deposition, though. 

Q. I beg your pardon? A. It has with the deposition. 

Q. What did that last remark of yours about catching 
fish and getting no bites when you go fishing—what does 
that have to do with the deposition? A. Well, sometimes 
you can ask a question and then you can just rephrase your 
question and it will apparently mean something altogether 
different than what you had asked before. You can ask the 
same question in different ways, and it apparently seems 
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like a different question. That is what I mean. Sometimes 
you can ask something in there and nobody to decide, and 
you don’t know what you are to answer. 

Mr. Sclawv. If your Honor please, I think what the wit¬ 
ness is referring to, when Mr. Driskill left off here- 

Mr. Driskill (interposing). Is that an objection? 

The Court. You may carry that on when you take the 
witness again. 

488 Mr. Sclawy. All right. I think that will clarify his 
answer. 

By Mr. Driskill: 

Q. Now, Mr. Thompson, I think you said no one was 
present when this deposition was taken, to straighten things 
out. Is that what you said? A. Straighten what things 
out? 

Q. Well, you said something about no one being present 
when this deposition was taken. 

Isn’t it true that- 

A. No one in authority, I said. 

Q. No one in authority? A. Yes. 

Q. Well, 0. K. A. There wasn’t nobody to settle the 
i dispute between the two legal sides. 

Q. You were represented by two very able attorneys, Mr. 
James A. Willey and Mr. Edward J. Berdaus, who now are 
i » on your staff, were you not ? A. Yes. 

Mr. Sclawy. The deposition says who he was represented 
by, if your Honor please. 

Mr. Driskill. Was your answer that you were repre¬ 
sented? 

The Witness. I was represented. 

Mr. Driskill. At the taking of the deposition, by 

489 Mr. James A. Willey and Mr. Edward J. Berdaus, 
who are now' a part of your legal staff in this case ? 

The Witness. That is right. 

/ 

What statement was made to you in relation to securing 
a restaurant license by the people w'ho sold the business to 
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you, and the Fagleys? A. That they had the license, but I 
says, “I don’t only want the license, I want the require¬ 
ments met. ’ ’ 

Q. Just a moment. I asked you what statement was 
made to you. The question was, “What statement was 
made to you?” 

The Court. Yes, what statement was made to you? 

The Witness. That they had the restaurant licenses— 
license. 

By Mr. Driskill: 

Q. Now, from page 15 of your deposition, the second 
question, I ask you now, Mr. Thompson, if this question was 
asked you and if you gave this answer: 

“Question. What statement was made to you in relation 
to securing a restaurant license by the people who sold the 
business to you and the Fagleys? 

“Answer. They didn’t, on account of their health, their 
plans didn’t go the way they expected; also on account of 
Mr. Geddes, one of the partners, he was caught out 
490 of the city and he couldn’t take an active part, and 
it was too much work for Mrs. Rector, and therefore 
they never started up the restaurant; that it was even too 
much work for them to take some of the guests from right 
across the street. There was a rooming house that wanted 
to come over for their meals, but it was too much work for 
her to take care of. That was why they didn’t start the 
restaurant up, because they were not capable of taking 
care of it, it was too much work for them.” 

* 1 * * • # * # • # # 

492 Q. Now, Mr. Thompson, you knew full well, did 
you not, before you bought this business, that Mrs. 
Rector and Cramer, in the operation of the business which 
you bought, known as the Powell Hotel, were only conduct¬ 
ing a boarding house and rooming house business, did you 
not? A. I positively knew they wasn’t running a restau¬ 
rant ; yes. 
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Q. Now, sir, a restaurant license wouldn’t be necessary, 
then, for the operation of the business as they were operat¬ 
ing the Powell Hotel, would it? • A. I didn’t buy it as that. 
I bought the restaurant- 

**#*##*>*#* 

496 Q. At all times you believed it; is that right ? 

Do you tell this Court that at all times during these 
negotiations you believed and relied on representations 
that you claim were made to you that the gross income was 
over $6,000, or as much as $6,000 ? A. I believe them until 
I find out for mvself definitelv. 

Q. Did you find out for yourself definitely? A. No. 

Q. You did believe them at all times? A. Yes. 

Q. Now, I ask you, sir, if this is your signature on this 
paper (indicating). A. Yes, it is. 

The Court. What did you show him ? 

Mr. Driskill. It has not been introduced yet, your Honor. 
The Court. I see. 

Mr. Driskill. I just showed him a signature and I asked 
him if it was his. 

The Court. Well, you had better have it identified, so the 
record will show what it is. 

Mr. Driskill. It is a part of this letter (indicating). 

497 By Mr. Driskill: 

Q. Is that your handwriting? A. Yes, it is 
Mr. Driskill. Mark it for identification, please. 
(Documents referred to were marked Plaintiffs’ Exhibit 
9 for identification.) 

Mr. Sclawy. May I see it, please ? 

(The exhibit was handed to Mr. Sclawy.) 

Mr. Sclawy. May I ask the witness a question as to this ? 

By Mr. Sclawy: 

Q. Do you know when this letter was written? A I don’t 
know what the letters are. Give me a date on it. 

Q. There is no date on here. 
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Mr. Driskill. If the Court please, I object to counsel testi¬ 
fying. I will offer the document in evidence. 

Mr. Sclawy. I want to know whether I am going to object 
to it or not. 

Mr. Driskill. That doesn’t have any date on it. 

The Court. It hasn’t been offered yet. 

The Witness. I don’t even know who they are addressed 
to. He asked me was it my handwriting. I don’t even 
know who they are addressed to. 

Mr. Sclawy. Would you examine it and see if it is your 
handwriting? 

Mr. Driskill. He has already answered that ques- 

498 tion, your Honor. 

The Witness. I already said it was my hand¬ 
writing. 

Mr. Driskill. At this time I offer this in evidence, Plain¬ 
tiffs’ Exhibit 9. 

«*•#*#*### 

(Plaintiffs’ Exhibit No. 9 for identification, was received 
in evidence.) 

Mr Driskill. May I read it, for the record? 

The Court. Yes 

Mr. Driskill. From this Plaintiff’s Exhibit No. 9, this is 
an excerpt: I might say it is a letter from Lewis R Thomp¬ 
son, addressed, “Dear Mr. Young.” 

I wall read the whole letter. 

Mr. Kelly wants it read. 

499 “Dear Mr. Young: 

“I will endeavor to give you my reactions to this 
deal in writing as briefly as possible. Most of my reactions 
are arrived at through judgment, experience, supposition, 
surmising, and from facts.” 

• *•*•*•#*• 

“I hope we agree those figures showed us were incom¬ 
plete and left a false impression, but this impression was 
not left wilfully or intentionally by owners, but through 
lack of understanding. 
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“The part of the deal I like is their apparent frankness 
and willingness to be helpful and your apparent fairness 
to both sides. I also think the unsatisfactory partnership 
may be the main cause of selling. 

“I think this business, the same business offered me for 
$25,000 in November, and I see where you now have money 
invested in same and will probably invest more (your 
comm.) to bring total to $5,000. Your confidence in 

500 business, its possibilities, and in us, means some¬ 
thing to me. The next question is to decide on kind 

of sale to have recorded to give fair protection to all. Inso¬ 
far as I am concerned, we will make greater and more pleas¬ 
ant headway by all placing cards on table and unselfishly 
do what we can to make deal beneficial to all. 

“The deal looks O. K. to me, but can be improved in many 
ways. My greatest doubt is this: will the proposition be 
too large for the Fagleys to handle, with the baby. I have 
been dealing with ration, rent control, and other boards 
and bureaus, since these controls have been inaugurated, 
and my experience has been in vast majority of cases that 
it is not a question of one’s necessities or what are entitled 
to, as much as it is who you know, and that applied too in 
many other ways, especially so in your buying today. I 
doubt very much about the income being $6,000 per month, 
but do not doubt about it being a good investment, if two 
or three conditions could be corrected; namely, telephone 
setup, proper management of restaurant, and the price of 
$1.00 per transient be increased to $1.50 to $2.00 per per¬ 
son. $1.00 appears too cheap and should be increased to 
$1.50 at least. 

“Will be waiting for call from you and any sugges- 

501 tions will be welcomed, and hope if deal is closed our 
benefits will be mutual. 

“Thanking you in advance for any cooperation, 

“Very truly yours, 

“Lewis R. Thompson.” 

********** 
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525 Cross-Examination—Resumed 

By Mr. Kelly: 

**######** 

527 Q. With reference to your seeing or not seeing the 
license application at the Powell Hotel on your vari¬ 
ous visits there prior to the time you purchased 

528 it- A. Repeat that, please. 

Q. I say, I wish to refer your attention now to your 
knowledge of what the license application on the wall at 
the Powell Hotel—vou testified that you saw what vou 
understood to be a license and which later turned out to be 
an application for a license; that is correct, isn’t it? A. 
Yes. 

Q. Now, you stated that no one showed it to you. A. I 
think I explained that before. They can point something to 
you and they can show it to you. 

Q. How far aw’ay were you? A. Practically four or five 
feet. 

Q. Did you ask them, “Can I go over and look at that?” 
A. No, I didn’t ask them. I could see it was a restaurant 
license. They said it was a restaurant license. 

Q. You say you could see it was a restaurant license, but 
actually you know now that it was not a restaurant license, 
don’t you, sir ? A. I know now; yes. 

Q. You saw what you took to be a restaurant license, 

then; isn’t that right? A. I took- 

Q. You understood it to be a restaurant license. You 
were mistaken, however. Isn’t that correct? A. Oh, yes; 
yes. 

529 Q. But you didn’t make any attempt to go over 
and make an examination of it, take it in your hands ? 

A. I wasn’t purchaser in this proposition and I was never 
invited behind that swinging door. 

The Court. Just answer the questions. 

The Witness. I didn’t have the privilege of going behind. 
Nobody invited me behind, so I didn’t go behind. 

• • • • * * • • 
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555 C. J. Young 

• •••••*••• 

556 Direct Examination 

By Mr. Kelly: 

***#*###*# 

559 A. I told Mr. Thompson and Mr. Fagley to check 
everything, including the Health Department, the 
license, the rent control. He says he had plenty of experi¬ 
ence with them, and that he would check that thoroughly 
himself 

Q. Had you sold Mr. Thompson any business before this ? 
A. Yes, we sold him one place on Sixteenth Street. Mr. 
Pastor did. 

Q. Your firm did? A. Yes. We sold him one place on 0 
Street, in the 2100 block. 

********** 

Ruling of the Court. 

624 The Court. The Court is ready to rule. 

********** 

625 Now, as to the matter of leases, it seems to the 
Court that it is quite clear that they knew of the 

existence of these papers hanging on the wall, whether 
licenses or receipts or applications. 

They had the opportunity of investigating that as they 
did everything else. 

It seems that they were prepared to take what they saw 
and found, without any reliance whatever upon what had 
been stated. 

Furthermore, with respect to licenses, it does appear 
from the evidence that the plaintiffs had some conscious¬ 
ness of a duty to furnish the license or licenses, because 
between the time when they accepted the proposal to sell 
and when the final transaction was concluded, they applied 
for a license. 

626 But, even so, there is no evidence here which would 
justify the Court in making any finding against the 

plaintiffs for damages. 


144 


The only rule that I know of that would cover the matter, 
and certainly the rule which prevails in the District of Co¬ 
lumbia, is that the measure of damage would be the differ¬ 
ence between the value of the bargain with the license and 
the value of the same bargain without the license. There 
has been no evidence to help the Court in that regard. 

# 1 * • • # • • * # * 

in. 

EXHIBITS. 

Plaintiffs’ Exhibit No. 1. 

(Filed Aug. 12, 1947) 

711 This Agreement, made and entered into in dupli¬ 
cate this 27 day of February, A. D., 1946, by and be¬ 
tween J. Esther Rector, Elmer R. Cramer, and Paul L. 
Geddes, all of the City of Washington, District of Columbia, 
parties of the first part, and Lewis R. Thompson, Leonard 
E. Fagley and Emma R. Fagley, all of the City of IVash- 
ington, District of Columbia, parties of the second part: 

Witnesseth: That the parties of the first part have 
agreed and by these presents do agree to sell the rooming 
and boarding house business and restaurant business, known 
as the “Powell Hotel”, located on premises, 1738 M Street, 
N. W., 1740 M Street, N. W., 1742 M Street, N. W., and 
1?’44 M. Street, N. W., all in Washington, District of 
Columbia, together with furniture, furnishings and equip¬ 
ment therein contained, list of which is enumerated on a 
schedule of inventory “A”, attached hereto and made a 
part hereof, subject to the approval of the parties of the 
second part, at and for the total sum of Thirty-Five Thou¬ 
sand Dollars ($35,000.00), payable Five Thousand Dollars 
($5,000.00) down, the receipt of which Five Thousand Dol¬ 
lars ($5,000.00) is hereby acknowledged at and before the 
sealing and delivery of these presents and the balance of 
Thirty Thousand Dollars ($30,000.00) to be paid in the fol¬ 
lowing manner; that is to say: 

• ••••••••• 
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713 The parties of the first part guarantee that any 
necessary licenses for the operation of said rooming 
and boarding house and/or restaurant business shall be 
secured and transferred to the parties of the second part. 
********** 
Signed and sealed this 26th day of February, 1946. 


Witnesses 



C. J. Young 

J. Esther Rector 

(seal) 

C. J. Young 

Elmer R. Cramer 

(seal) 

C. J. Young 

Paul L. Geddes 

(seal) 

C. J. Young 

By Charlotte Maskey 

(seal) 


Atty.-in- 

fact 


Parties of the First Part 

C. J. Young 

Lewis R. Thompson 

(seal) 


Leonard R. Fagley 

(seal) 


Emma R. Fagley 

(seal) 


Parties of the Second Pari 

* # # 

***** 

• 


Plaintiff’s Exhibit No. 7. 


747 

Filed Aug 12 1947 



Young & Pastor 

Real Estate and Business Brokers 
Telephone NA 2425 Telephone NA 5447 

1129 Vermont Avenue, N. W. 

Sales Contract 

Washington, D. C., Feb., 7, 1946 

Received from Leonard E. and Emma R. Fagley, a de¬ 
posit of the sum of five hundred dollars, to be applied as 
part payment of purchase price of owner’s business known 
as Powell Hotel and located at 1738-40-42-44-M St., N. W., 
Washington, D. C., which said business, in consideration of 
the premises, owner agrees to sell to above-named buyer, 
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and buyer agrees to buy from owner, on the terms herein¬ 
after set forth: 

Total Price of Business: Thirty-five Thousand Dollars; 

Terms of sale: Five thousand dollars cash, of which above 
deposit shall be part, and balance of Thirty Thousand Dol¬ 
lars payable one thousand dollars per month or more plus 
interest 6% per annum, and to be secured by a chattel 
deed of trust and note signed by buyer, with interest at six 
(6) per cent per annum, with trustees to be named by owner, 
and payable as above set forth. 

The buyer agrees to comply with the terms herein of 
sale within 30 days from the date hereof, at the agent’s 
offices, or the deposit made shall be forfeited, in which event 
two-thirds of said deposit shall belong to owner’s agent, 
YOUNG & PASTOR, and the balance of the deposit shall 
belong to the owner of the above-described business; and 
the forfeiture of said deposit shall relieve the buyer from 
further compliance with the terms of this contract. Time 
for compliance is of the essence of this contract. Young & 
Pastor, or their agents, have made no representations as to 
the amount of income derived from said business, or as to 
any rental agreement and do not guarantee any statements 
the owner of business makes regarding same. All adjust¬ 
ments to be made as of date of possession. 

This contract contains the entire agreement between the 
parties hereto. All verbal agreements and statements made 
and not set forth herein are null and void. 

This contract is made in triplicate, and shall take effect 
when owner leaves signed copy with agent. 

Remarks: Subject to all noal and oil to go with coal— 
subject to satisfactory base inventory subject to prices 
being registered with Rent Contract. 

1 C. P. Young, 

Agent 

I/We, the undersigned, hereby ratify, accept, and agree to 
the above memorandum of sale, and acknowiedge it to be 


our contract, as witness our hands and seals this 7 day of 
Feb - 19, 1946. 

Leonard E. Fagley, 

Emma R. Fagley, 

Purchasers 

I/We, the undersigned, hereby ratify, accept, and agree 
to the above memorandum of sale, and acknowledge it to 

be our contract, as witness our hands and seals this- 

day of -, 19-. 

J. Esther Rector, Elmer R. Cramer, Paul L. Geddes, 

Owner. 


(SEAL) 
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from the original bound volume 






Occupancy 


\ 8 1948 (For license year ending October Si, IS4&) 0 

" Date -Ji-VJh-.AJL.-i-5.2A ____ r 

Name £. ffiftf-Ey Jjf.yyjj >1 Ttil'nlstiy 

Print 

Kind of license desired—Restaurant__ L 


Address of restaurant 


| Did you have license at this location last year?_^_|_- 


Signature of owner or manager of business _ 




(If corporation, state when and where incorporated) 

The fee for this license must be paid to the Collector of Taxes in the District 

Building, and NOT to any inspector. 

l.H-l P-U78 748 


BEST COPY AVAILABLE 

from the original bound volume 
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Trevorton and Mayfair 
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( Building 
Equipipept 


1 
m 


Same Owner 


Heat- 
Price : 


Due at—Of &G *—Rental Agent_ 

fJD. - Gas— ^ - Laundry - « Help— 

-—^bown $—^<Su3^^3alance $_ 


Will Trade. 


Will Buy 


In consideration of valuable services to be, performed by you, I hereby 
give ypu exclusive sale for a term of my 

^ -a^ae price and terms stated on 

this card, and which are a part of this contract, and authorize you to bind 
the sale of said business. In case you find a party to buy; or in case of sale 
by you at price n a m ed, or any other terms that I may accept. 

I hereby agree to pay said Broker a commission of 10% of the Selling 
price (minimum commission $100.) if and when a purchaser is found, and I 
hereby authorize said broker to deduct out of the cash deposit, or down pay¬ 
ment, the amount due him for commissions. I further authorize the said 
Broker and/or his agents to enter upon the premises and show the business 
to prospective purchasers at all reasonable times. 

You are hereby authorized to r ec^ve^ ^^ ^^^ me. 

Authorized by X * U t&i 

YOUNG end PASTOR A 

1129 VERMONT AVE. N. W.— U00%A2S /T* 
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OFFICE OF THE SUPERINTENDENT OF LICENSES, DISTRICT OF COLUMBIA 
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THOMAS POfrELL 


rooming house 
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OFFICE OF THE SUPERINTENDENT OF LICENSES. DSTOCT OF COLUMBIA 
Kzscszjlxsrrous ucexse 




THOMAS POWELL 


RESTAURANT 


M 5 5 


i. 1Q44 


H7y~40 M ST^ tiL.JL 


To October 31 ,Vf 94 !£ I 

---— -™ - 


This License is Noe Valid Unless Signed and 
Scaled by the Superintendent of Li cen s es 
LAW REQUIRES THIS UCEXSE 
TO SE ROOTED 
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DEPARTMENT OF BUILDING INSPECTION. 
DISTRICT OF COLUMBIA 

CERTIFICATE OF OCCUPANCY 




Washington, D. C., lfl_.46. 
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N? 101274 


DEPARTMENT OF BUILDING INSPECTION. 

DISTRICT OF COLUMBIA 
CERTIFICATE OF OCCUPANCY 
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Washington, D. C., 

Permission is hereby granted to _J_ 
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DEPARTMENT OF BUILDING INSPECTION. 
DISTRICT OF COLUMBIA 
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DEPARTMENT OF BUILDING INSPECTION. DISTRICT OF COLUMBIA 
THIS IS NOT A PERMIT 

When stamped “paid” by the Collector of Taxes, D. C., this coupon will become your receipt, 
and when presented to the Permit Clerk will entitle you to a permit. 2-13-4$ 
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Excepts from Defendants’ Exhibit No. 20. 

780 Filed Sept 20 1947 

District of Columbia Health Department 
Bureau of Sanitation 

July 31, 1946 

Leonard Stayley 
1738-40 M Street, N. W. 

Washington, D. C. 

Dear Sir: 

On July 23, 1946, a representative of the Bureau of San¬ 
itation of the Health Department inspected the rooming 
house being operated by you at premises 1738-40 M Street, 
N. W., in order to determine whether or not this establish¬ 
ment conforms with the requirements of the laws and reg¬ 
ulations relating to public health in the District of Columbia. 
The attached list indicates items found to be in violation of 
such laws and regulations, and accordingly your applica¬ 
tion for license must be disapproved by the Health Depart¬ 
ment. A notice of disapproval will be forwarded to the 
Superintendent of Licenses of the District of Columbia 
not later than August 12,1946. 

A single reinspection of these premises will be made on 
receipt of written advice from you that the items noted on 
the attached list as being in violation have been corrected. 
It is distinctly understood, however, that until such rein¬ 
spection has been made and a license has been approved and 
issued to you, you are subject to prosecution for operating 
these premises without a license and for the violations noted 
on the attached list. This notice is sent to you as a courtesy 
to advise you of the items found to'be in violation. 

Structural changes to the building or changes involving 
the plumbing or drainage may not be undertaken unless 
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approval is obtained and permit granted from the Depart¬ 
ment of Building Inspection. 

Very truly yours, 

E. Milton Dulin 

Assistant Director 
Bureau of Sanitation 

Enc. 


By Row 

Filed Sep 20 1947 

781 D. C. Health Department 

BUREAU OF PUBLIC HEALTH ENGINEERING 

July 31, 1946 

Leonard Stayley 
173S-40 M Street, N. W. 

Washington, D. C. 

Re: 1738-40 M Street, X. W. 

Dear Sir: 

The items listed below are found to be in violation of the 
laws and regulations relating to public health at the time 
of our inspection on July 23, 1946. 

1. Yard is not clean and is not adequately drained. (104)* 

2. Premises are not free of rodents. (307) 

3. The building is not rat proof. (307) 

4. An adequate, water-tight garbage receptacle with tight 
cover is not provided. (308) 

5. Garbage is mixed with trash or rubbish. (104) 

6. Garbage and trash are improperly stored. (308) 

7. To prevent danger of carbon monoxide asphyxiation 
it is necessary to provide ventilation to outside atmosphere 
in furnace room in which there is located a hot water 
heater. (104) (furnace room located in building at 173S-M- 
St. N.W.) 

* Figures enclosed in ( )s refer to sections of the Lodging, Rooming and 
Boarding House Regulations. 
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8. Hall on ground floor is not clean and free of litter. (309) 

9. The floor of the bedroom-bath on second floor and 
bath on third floor is unclean and cannot be maintained in 
a sanitary condition. (508) 

10. The door in bedroom second floor is insanitary. (508) 

11. The wall covering in hall on third floor is broken 
and insanitary. (508) 

12. Hall on third floor is not clean and free of litter. (309) 

• #•**##••• 

[A similar notice to above precedes these specifications] 


792 D. C. HEALTH DEPARTMENT 

BUREAU OF PUBLIC HEALTH ENGINEERING 

July 31,1946 

Leonard Stayley, 

1738-M-Street, N. W., 

Washington, D. C. 

Re: 1742-M-Street, N. W. 

Dear Sir: 

The items listed below are found to be in violation of the 
laws and regulations relating to public health at the time 
of our inspection on July 23, 1946. 

1. Yard is not clean. (104)* 

2. Premises are not free of rodents. (307) 

3. The building is not rat proof. (307) 

4. An adequate, water-tight garbage receptacle with tight 
cover is not provided. (308) 

5. Garbage is mixed with trash or rubbish. (104) 

6. Garbage and trash are improperly stored. (308) 

7. The floor of the front bedroom cannot be maintained 
in a sanitary condition. (508) 
«•••*••*•• 
[A similar notice to above precedes these specifications] 


* Figures enclosed in ( ) s refer to sections of the Lodging, Rooming and 
Boarding House Regulations. 
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S02 D. C. HEALTH DEPARTMENT 

BUREAU OF PUBLIC HEALTH ENGINEERING 

July 31, 1946 

Leonard Stayley, 

1744-M-Street, N. W., 

Washington, D. C. 

Re: 1744-M-Street, N. W. 

Dear Sir: 

The items listed below are found to be in violation of the 
laws and regulations relating to public health at the 
time of our inspection on July 23,1946. 

1. Yard is not clean and is not adequately drained. (104) # 

2. Premises are not free of rodents. (307) 

3. The building is not rat proof. (307) 

4. An adequate, water-tight receptacle with tight cover 
is not provided. (308) 

5. Garbage is mixed with trash or rubbish. (104) 

6. Garbage and trash are improperly stored. (308) 

•Figures enclosed in ( )s refer to sections of the Lodging, Rooming and 
Boarding House Regulations. 
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IN THE 


United States Court of Appeals 

For the District of Columbia. 


No. 9648. 


LEWIS R. THOMPSON ET AL., Appellants, 

v. 

J. ESTHER RECTOR ET AL., Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


Counter Statement of the Case. 

In December, 1945, the appellees purchased a business 
known as the Powell Hotel, located at 1738 to 1744 M Street, 
Washington, D. C., from one Thomas Powell (App. 21). 

Powell then had certain application receipts for rooming 
and boarding house and restaurant licenses for the period 
November 1, 1945 to October 31, 1946; also License No. 
9171 for restaurant, from December 1, 1944 to October 31, 
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1945. Powell signed bis name on the back of each of these 
and delivered them to appellees at the time of the sale to 
them (App. 22, 23). The appellees believed these to be 
licenses and that they were properly transferred to them by 
Powell’s endorsement (App. 22, 23, 34). They posted them 
in the office (App. 62) or lobby for the public behind the 
desk where they remained during all the tenure of the ap¬ 
pellees (App. 22, 44, 62, 63). 

In January, 1946, the appellees listed their business for 
sale with third party defendants, and thereafter and prior 
to February 7, 1946, appellants came to the premises with 
third party defendants to inspect the business being offered 
for sale (App. 21). 

On February 7, a written agreement was entered into 
between appellees as owners and appellants Faglev as 
buyers for the sale of “owners’ business known as Powell 
Hotel and located at 1738-40-42-44 M St., N. W.” (App. 
145). 

Thereafter appellants made numerous visits to and in¬ 
spections of the premises (App. 102, 104, 121, 124, 130). 
They examined the books and records (App. 14, 60, 62). 
They went through the buildings (App. 123), they went be¬ 
hind the office desk (App. 14), on one occasion they went 
especially to inspect the books and to see just what was 
there in the way of licenses (App. 124). During all this 
time the said application receipts and the expired restau¬ 
rant license were posted for them to see (App. 44, 62), and 
they saw them (App. 44, 62, 63). They were, by their own 
testimony, within four or five feet of them (App. 109, 142). 
The appellees never concealed or attempted to conceal 
them from appellants; in fact they pointed them out to ap¬ 
pellants (App. 44, 62, 63, 125, 129). Also, during this time 
third party defendants told the appellants L. Fagley and 
Thompson to check everything, including the Health De¬ 
partment, the licenses, the rent control, and was told by 
one of them that he had plenty of experience with such 
things and that he would check thoroughly himself (App. 
143). 
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Thereafter, on the 27th of February, 1946, the sale was 
consummated, at which time the second chattel deed of 
trust, the subject of this suit, and notes secured thereby and 
another agreement dated February 27, 1946, were executed 
by appellees as sellers and appellants as buyers (App. 46, 
47). An attorney who represented appellant Thompson 
received payment for preparation of said agreement dated 
February 27, 1946 (App. 43, 44). The agreement dated 
February 27, 1946, provided, inter alia, * # That the 
parties of the first part have agreed and by these presents 
do agree to sell the rooming and boarding house business 
and restaurant business known as the ‘Powell Hotel’ located 
on premises, 1738 M St., N. W. * # It also provided 
that, # • the parties of the first part guarantee that any 
necessary licenses for the operation of said rooming and 
boarding house and/or restaurant business shall be secured 
and transferred to the parties of the second part.” (App. 
144,145). 

The appellants took possession on March 1, 1946 (App. 
57). Thereupon the appellees signed their names on the 
back of each of the said application receipts for the room¬ 
ing house, boarding house and restaurant licenses and the 
expired restaurant license, and delivered them to appellants 
(App. 48, 63), and the appellants, who were of long experi¬ 
ence in the restaurant business and other types of business 
(App. 120, 121, 141, 143), accepted them and also believed, 
just as appellees had believed when they received them in 
like manner from their vendor Powell, that they were 
licenses and transferable by endorsement and delivery; 
and appellants continued for a time, variously stated by 
appellants to range from one or two weeks (App. 63) to one 
or two months (App. 50), in this belief, until they were 
advised of their error by an inspector from the Health 
Department. On June 12, 1946, the appellants made the 
third payment due on the notes given by them to appellees 
as part of the purchase price (App. 50). 

Appellants then made no further payments and when ap¬ 
pellees sought to have the deed of trust securing these notes 
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foreclosed, they discovered that this deed of trust did not 
have any trustees named therein, the space for their names 
having been left blank in the form used. 

Thereafter, the appellees instituted this proceeding, 
which originally sought appointment of a trustee to execute 
the trust. Upon motion the trustee was appointed by Jus¬ 
tice Goldsborough of the District Court. When said trustee 
demanded possession of the business which was intended to 
be covered by the trust deed and the appellants refused to 
surrender the same and contended that because the leases 
on the hotel property were not expressly included in the 
deed of trust, they had the right to retain them, the appel¬ 
lees filed their amended complaint and sought further relief 
by way of appointment of a receiver and reformation of the 
deed of trust to include the leases in accordance with the 
understanding and intention of the parties. 

Defendants answered and defended and counterclaimed 
on the ground that plaintiffs had agreed to secure and 
transfer rooming, boarding and restaurant licenses to them, 
had failed with the result that they would be compelled to 
expend Eight Thousand Dollars for building alterations in 
order to secure said licenses. Appellants also claimed an 
estimated loss of profits of Two Hundred Dollars per 
mbnth. Appellants further alleged that appellees through 
third party defendants had falsely and fraudulently mis¬ 
represented the volume of business and the rent ceilings 
then existing. At the trial it was established that appel¬ 
lants had continuously operated a rooming and boarding 
house business just as had appellees, and that the necessary 
licenses therefor were granted and ready for delivery to 
appellants by the License Bureau but never called for by 
appellants (App. 95). It also appeared that appellants did 
not apply for a restaurant license until August 22, 1946, 
(App. 98,149), about six months after entering into posses¬ 
sion (App. 57), months after their discovery of its absence 
(App. 50, 63), and less than one month before this suit was 
filed. 
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The trial court made findings of fact and conclusions of 
law and issued an order that denied all counter claims and 
dismissed the third party complaint. Appellants have 
abandoned claims for false representation as to volume and 
rent ceiling and for failure of appellees to furnish rooming 
house and boarding house license, and have limited their 
appeal to the holding of the lower Court regarding matters 
related to the restaurant license (See page 6, Appellants’ 
Brief). 


SUMMARY OF ARGUMENT. 

The contract of February 27, 1946, while in the form of 
an agreement to sell, in fact was intended as the instrument 
passing title to the chattels and business and in consumma¬ 
tion of the contract of sale dated February 7, 1946. Prop¬ 
erly construed, this contract of February 27, 1946, did not 
impose upon appellees the obligation to furnish a restaurant 
license to appellants, but even if it did the appellants had 
every opportunity to investigate to learn the true facts and 
were prepared to take what the appellees had and in any 
event, the appellants offered no proper evidence of any 
damage resulting from failure of appellees to furnish a res¬ 
taurant license. 


ARGUMENT. 

1. Properly Construed, the Contract of February 27, 1946 
Did Not Impose Upon Appellees Any Obligation to Fur¬ 
nish a Restaurant License to Appellants. 

This contract should be construed in the light of the cir¬ 
cumstances surrounding its execution in order to arrive at 
the intention of the parties. Let us see then what were the 
circumstances leading to its execution, those existing at the 
time of its execution, and then let us consider the conduct 
of the parties subsequent thereto. 

Prior to February 7, 1946, the appellants were engaged 
in negotiations for the purchase of the business and called 
at the premises for the purpose of inspecting (App. 21), and 
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on February 7, after inspection, the appellants Fagley 
signed the contract of February 7, 1946, to purchase “own¬ 
ers 7 business known as ‘Powell Hotel’ located at 1738-40- 
42-44 M St., N. W.” Appellants in their brief, have, for 
obvious reasons, quite incorrectly paraphrased this con¬ 
tract as being for the sale of “a rooming, boarding and 
restaurant business” (Appellants’ Brief, page 2). Never¬ 
theless, nothing was mentioned therein as to the type of 
business. The purchasers knew when they signed the con¬ 
tract on February 7 what type business the sellers were op¬ 
erating, and they knew they were not operating a restaurant 
at any time prior to February 27, 1946 (App. 104, 138), 
when the sale was consummated by payment of the balance 
of the cash payment, assumption of the balance of a first 
chattel trust, execution of the notes representing the bal¬ 
ance of the purchase price, and the second chattel deed of 
trust securing them. The appellants made frequent, thor¬ 
ough and exhaustive inspections of the business and knew 
well the business operated by the sellers was only a board¬ 
ing house and rooming house business. They knew the 
sellers were not operating and did not have and therefore 
could, of course, not sell a restaurant business (App. 104, 
138). 

AYhat then was the effect of the recitation in the contract 
of February 27, 1946, “That the parties of the first part 
have agreed and by these presents do agree to sell the room¬ 
ing and boarding house business and restaurant business 
known as the Powell Hotel located on premises 1738 M St., 
X. W., 1740 M St., N. W., 1742 M St., N. W., and 1744 M St., 
N. W.”? 

Certainly the recitation in this contract drawn by attor¬ 
ney for appellants (App. 43, 44) that the business known as 
the Powell Hotel at 1738 etc. M St., embraced a restaurant 
business, when all the parties knew it did not, placed no 
obligation on appellees to convey a restaurant business any 
more than if the sale had been of sellers’ building at a given 
address with which all the parties were thoroughly familiar 
and which in fact was a three-story brick building but which 
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was recited as being a ten-story stone building, would have 
obligated sellers to convey a ten-story building that did not 
exist and which buyers knew did not exist. 

The further provision in the same contract that “The 
parties of the first part guarantee that any necessary 
licenses for the operation of said rooming and boarding 
house and/or restaurant business shall be secured and 
transferred to the parties of the second part” obviously re¬ 
fers back to the business sold and would certainly seem to 
require at most that sellers provide licenses necessary for 
operation of the business sold which was, as stated in the 
original contract dated February 7, “the owners business 
known as ‘Powell Hotel’ ”, and which in fact was, and 
known by all to be, only a rooming and boarding house busi¬ 
ness (App. 104, 138), and which of course did not require 
a restaurant license for its operation. 

It is doubtful that this last quoted provision which now 
remains the sole basis of the appeal would be valid and 
enforceable in any event even as to rooming and boarding 
house licenses for the reason that it would be as a matter 
of law impossible of performance as no license can be se¬ 
cured except by the owner of a business, and no one can 
transfer any such license without approval of the licensing 
authority. The transferee must himself apply to the license 
bureau for the transfer and if he fails to comply with re¬ 
quirements as to personal fitness or if the premises under 
his occupancy fail to meet the requirements for sanitation, 
etc., no transfer can be made (App. 95, 96). The use of the 
phrase “and/or” by attorney for appellants indicates 
quite clearly an uncertainty on his part as to whether 
licenses necessary for operation of a rooming and boarding 
house were required, or whether licenses for a rooming 
house and restaurant were required. To say the least, the 
use of the phrase “and/or” created an ambiguity which 
should be construed against the party whose attorney pre¬ 
pared the contract, and which in the light of the fact that 
the buyers knew that the sellers never conducted a restau¬ 
rant business there, should not be construed to require 
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sellers to furnish three licenses, a boarding house, a room¬ 
ing house and restaurant license. The phrase should be 
ascribed the meaning as if “or” were used alone —National 
Cash Register Co. v. Taylor, 297 N. Y. S’. 169,172, 252 App. 
Div. 90. The appellants have received rooming and board¬ 
ing house licenses; these were the only licenses necessary 
to operation of the business and they were never entitled 
to a restaurant license. 

The conduct of the parties subsequent to the contract in¬ 
didates even more strongly that their intention was that ap¬ 
pellees were not obligated to furnish a restaurant license. 

The purchasers took possession on March 1, 1946 (App. 
65). They have operated the business since as a rooming 
and boarding house business, just exactly as their pred¬ 
ecessors. They discovered they had no restaurant license 
within a week or so after taking possession (App. 63). On 
June 12, they made their third regular monthly payment on 
their instalment note given as deferred purchase money 
(App. 50), and they made no effort to secure, or application 
whatsoever for, a restaurant license until August, 1946 
(App. 64, 99,149), approximately six months after they first 
learned they had no restaurant license, but just about one 
month before this suit was filed; so it seems not only that 
they never intended that the provision would guarantee 
them a restaurant license, but also as admitted by appel¬ 
lant L. Fagley that they never attached any importance to 
the provision now constituting the sole basis of appeal, or 
to the restaurant license, before June 1, 1946 (App. 67). 
Appellant Thompson also stated that they were to get any 
licenses which appellees might have (App. 134). 
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2. Even if the Agreement of February 27 be Construed as a 
Promise or Guarantee by Appellees of a Restaurant 
License, the Appellant Cannot Rely Upon Failure to 
Furnish it to avoid their liability for the Purchase 
Price or Otherwise, as the Trial Court Found That 
They Were Prepared to Take What was There. 

The finding of the trial Court was “that as to licenses 
defendants had opportunity to investigate and were pre¬ 
pared to take what was there without reliance on anyone 
and there was no evidence to justify the Court to make any 
findings against Plaintiffs or Third Party Defendants.” 

This finding of fact is binding on this Court, especially 
in view of appellees’ denial of the guarantee of a license 
(App. 30). 

Consolidated Realty Company v. Dunlop, 72 App. D. C. 
273,114 F. (2d) 16. 

This finding was amply supported by further evidence 
(App. 102, 104, 109, 121, 123, 124, 125, 129, 130, 134, 13S, 
142,143,14, 60, 62, 63, 44). 

However, even if appellees did, as claimed by appellants, 
make certain false representations, intentionally or through 
mistake, concerning the restaurant license, the evidence 
shows that appellants had every opportunity and every rea¬ 
son to ascertain the true facts. C. J. Young, the broker and 
a third party defendant, told appellants to check the licenses 
and the Health Department, and was told by one or the 
other of appellants that he had plenty of experience and 
would do so (App. 143). 

Counsel for appellants, apparently relying on the testi¬ 
mony of appellant Thompson, contend that the words “This 
is a receipt, not a license” on the lower edge of Defendants’ 
Exhibit 6 were covered over by Defendants’ Exhibit 5, and 
hence that appellants could not tell that said Defendants’ 
Exhibit 6 was only an application and not a license. 

This contention is untenable. In the first place, the trial 
Court was not bound, in fact could hardly have been ex¬ 
pected, to accept or believe the testimony of said Thompson 
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in tins particular. It came after and sought, obviously, to 
cover that of his co-appellant, L. Fagley, who testified that 
no one tried to conceal it, that it was right there and he saw 
it (App. 62). Thompson testified that he could remember 
the exact position of the two exhibits, and just how they 
were fastened up (App. 126), although more than a year 
had passed since he saw them (App. 130). He was then 
unable to say on cross examination, however, whether the 
red. or white stripe in the American flag was the top stripe, 
although he had seen it innumerable times and in fact had 
been looking at it in the courtroom that very day. He also 
was unable to recall correctly whether the letters or figures 
on his dial telephone were on top. His memory was re¬ 
markably good concerning the position of the exhibits, but 
decidedly poor on everything else (Rec. 469-473). 

There is another and compelling reason why the trial 
Court held that appellants knew and were prepared to take 
what was there. Even if the words at the bottom of Defen¬ 
dants’ Exhibit 6 were covered as claimed, there appeared 
at the top these words: “Application Receipt”; also “Ap¬ 
plication of Thomas Powell”, which were not even claimed 
to have been covered. Appellants testified that they were 
within four or five feet of these application receipts (App. 
142). 

That under such circumstances the appellants are entitled 
to no relief seems to be well established. 

In Sanders v. Lyon, 2 McArthur (9 D. C.) 452, a suit to 
rescind a sale and cancel certain notes given as part of 
purchase price, on ground that seller had falsely repre¬ 
sented inter alia, that he had good title, that there were no 
unpaid taxes or incumbrances, the Court said: 

“It will be unnecessary to examine whether most of 
the representations are true or false, as they are clearly 
matters of opinion upon questions of law which were 
i equally open to both parties and in regard to which a 
misstatement would afford no relief. A misrepresenta- 
i tion for which a contract will be declared void must 
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have relation to a material matter of fact and with 
regard to which the complainant had not the means of 
knowledge. ’ ’ 

In that case, Defendant testified just as third party de¬ 
fendant did here, that he told Plaintiff all he knew without 
concealing a single fact and requested him to investigate 
fully, and that he gave Plaintiff every opportunity to inform 
himself in the matter. The Court continued: 

“Plaintiff had the most ample opportunity to inform 
himself as to the law and the facts in regard to these 
matters and he can not now be allowed to impeach his 
contract when he had the means of knowledge pointed 
out to him by the very party with whom he was deal¬ 
ing.” 

3. Even if Appellants Were Entitled to a Restaurant Li¬ 
cense Which They Did Not Receive, There Was No 
Proper Evidence of Damages Resulting From Failure 
of Appellees to Furnish Such License. 

The appellants contend that they were guaranteed a res¬ 
taurant license which they did not get, and that it could not 
be gotten without spending Eight Thousand Dollars for 
building improvement, and therefore they are entitled to 
damages in this amount. 

Appellees submit that such contention is erroneous for 
the following reasons: 

(a) There was no promise or guarantee of a restaurant 
license. 

(b) There was no legally admissible evidence offered to 
show what if any work was required to qualify the premises 
for a restaurant license. The only evidence offered even 
tending to show that any work was required for any pur¬ 
pose was Defendants’ Exhibit 33 (App. 168), a slip of paper 
written by a clerk in the Health Department which appel¬ 
lants contend was a copy of an official record of the Health 
Department but which appeared, from the testimony of ap- 
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pellants’ own witness, not to be. Mr. Jenkins, appearing 
as a witness for appellants, testified that he had all the 
department’s records, but they contained no original of the 
purported copy (App. S6). 

This proffered “slip” had written thereon, “Duplicate 
copy of Notice Served on Mr. Pow r ell on 2/19/46 by inspec¬ 
tor H. E. Mills”. Mr. Mills, called by appellants, testified 
that he never visited the premises in his life prior to Au¬ 
gust, 1946 (App. 89, 90). 

The clerk whose handwriting appeared on the purported 
copy testified that she could not say whether or not it was 
a copy of any official record (App. 116). Certainly rejec¬ 
tion of such so-called evidence was proper. Appellants con¬ 
tend that Defendants’ Exhibit 40 (App. 168), notice of 
Health Department dated August 29, 1946, to be relevant, 
but of course its date alone would render it inadmissible. 
The only evidence concerning required work during appel¬ 
lees’ tenure was that all work required for any purpose 
was done (App. 32). 

(c) Even if certain work was required in order to secure 
a resturant license, the cost thereof would not be the correct 
measure of damages. 

There was no evidence offered to show that the fair mar¬ 
ket value of the business received by the appellants was 
less than the consideration with which they parted. In fact 
there was not even any evidence of the fair market value 
of the business they received. Without such evidence, a 
finding in their favor for damages in any amount would 
have been error. 

In Federal-American Nat. Bank & Trust Co. of Washing¬ 
ton, D. C. v. McReynolds et ad., 72 App. D. C. 29, 67 F. (2d) 
251, Cert, denied 290 U. S. 666, which cited and followed 
Smith v. Bolles, 132 U. S. 125,10 S. Ct. 39, 33 L. Ed. 279, and 
Sigafus v. Porter, 179 U. S. 116, 21 S. Ct. 34, 45 L. Ed. 113, 
Plaintiff had a contract with a realty company for the ex¬ 
change of certain properties between them including certain 
notes of a third party which were to be transferred to 
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Plaintiff. A bank acted as agent for both parties to the 
contract. At the time the contract was made the bank ac¬ 
tually owned the notes. Thereafter and before the ex¬ 
change was effected, the bank sold the notes to an invest¬ 
ment company for $125,000, their face value, and the in¬ 
vestment company transferred them to the realty company, 
which on the exchange date transferred them to plaintiff/ 
Thereafter, the bank loaned plaintiff $50,000 secured by the 
notes; the notes were later discovered by plaintiff to be 
worthless. He sued the realty company and the bank and 
others, charging collusion in deceiving him as to the value 
of the notes, and contended that as the bank acted as his 
agent in securing the exchange agreement, it also acted as 
his agent when it transferred them to the investment com¬ 
pany and received $125,000 for them. The lower Court so 
held and entered judgment against the bank for $125,000 
less certain credits. This was reversed. The appellate 
Court said, 

“ * * * If McReynolds was induced by fraud to enter 
into the contract, he was entitled upon discovery of the 
fraud to bring a suit for its rescission and for a recov¬ 
ery of the consideration, or he might affirm it and re¬ 
cover the damages sustained by him. * • • the relief to 
which he would be entitled, if he proved his case, would 
be the difference between the value of the property 
which he received and the value of the property with 
which he parted under the contract. The measure of 
damages in such case is the same whether in an action 
at law or a suit in equity. * * * if he was not damaged 
under the rule just enunciated he is not entitled to a 
recovery in respect to the contract or to any of the 
transactions made necessary in order to consummate 
the same.” 

Although appellant cites Smith v. Bolles, supra, and Siga- 
fus v. Porter, supra, no evidence was offered in the case at 
bar which would form the basis for the application of the 
rule laid down therein, and neither case establishes or ap¬ 
proves the rule contended for by appellants. 
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•No better method of proving the unsoundness of the rule 
contended for by appellants could be conceived than by use 
of the formula which appears at the bottom of page 13 of 
Appellants’ Brief, which for convenience is quoted: 

“If the business was worth $35,000 at the time of the 
sale, if. was certainly worth $.(cost of qualify¬ 

ing building for restaurant license) less without a 
license.” 

Assume the cost of “qualifying building for restaurant 
license” to be $35,000. According to appellants’ formula, 
without the restaurant license the business was worth noth¬ 
ing. This would mean then that the appellants are entitled 
to damages of $35,000, the full amount paid by them for the 
entire business of which the restaurant license was at most 
a trifling part. The result would be that the appellants 
would, simply because they received no restaurant license, 
be entitled to get the balance of the business for nothing, 
even notwithstanding the fact that the restaurant license 
might in fact have been of no value. Further argument 
against application of a rule capable of producing such an 
unreasonable result is felt to be unnecessary. 

CONCLUSION. 

It is submitted that the findings of Court below are sup¬ 
ported by the evidence and its order is in accordance with 
law and should be affirmed. 

Robert H. Driskill, 

Harry S. Boteler, Jr., 

Charlotte Maskey, 

Attorneys for Appellees Rector, 
Cramer and Geddes. 

Francis J. Kelly, 

Attorney for Appellees Young 
and Pastor. 







